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There is no substitute for experience 





practice and experience make the masters. 
Experience is the key to the know-how of Lawyers Title. 


Through years of experience as the largest nationally 
operating title insurance company, Lawyers Title has built 
the know-how that convinces investors that 


There is no better title insurance than a policy issued by 


B Galtverecee fil(em ititicctiiee (orporation 





Home Office - Richmond , Virginia 


Titles Insured Throughout 43 States, The District of Columbia, Puerto Rico, Hewaii 
and The Provinces of Ontario and Quebec, Canada «+ + + National Title Division 
Offices: Chicago, Dallas, Detroit and New York. 


BRANCH OFFICES IN: Akron, O. + Albany, Ga. + Atlanta, Ga. + Augusta, Ga. 
Birmingham, Ala. + Camden, N. J. + Chicago, Ill. + Cincinnati, O. + Cleveland, O. 
Columbus, Ga. + Columbus, O. + Dallas, Tex. » Dayton, O. + Decatur, Ga. + Detroit, 
Mici. + Flint, Mich. + Freehold, N. J. * Grand Rapids, Mich. « Macon, Ga. + Mansfield, O. 
Marietta; Ga. + Miami, Fla. + Mount Clemens, Mich. « Newark, N. J. » New Orleans, 
la. » Newport News, Va. » New York, N. Y. + Norfolk, Vo. + Pittsburgh, Pa. 
Pontiac, Mich. + Richmond, Va. + R ke, Va. * $ h, Ga. + Toms River, N. J. 
Washington, D. C. » White Plains, N, Y. + Wilmington, Del. + Winston-Salem, N. C. 
Winter Heven, Fla. 


Represented by Loca! Title Companies In More than 250 Other Cities. 
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Another EXCLUSIVE Feature in 


” CCH’s TAX COURT REPORTS 


Latest feature now added to the regular weekly guidance of CCH’s vigilant TAX 
COURT REPORTS is the continuing “CCH Analysis of New Tax Disputes.” 


Here expert editorial discussion spotlights and explains unique tax angles involved 
in new petitions filed with the Court. With emphasis always on tax protection, 
“plain English” discussions explore and define dynamic tax issues appearing in 
petitions that deal with unlitigated areas of tax law, new administrative trends, and 
cases of first impression suggesting tax economies or tax pitfalls. Sped to you long 
in advance of actual disposition by the Court, this authoritative, continuing 
exclusive analysis of pending tax disputes assures timely help and guidance in * 
preparing for the impact of the Tax Court’s future pronouncements on long- ZP 
range tax plans and tax strategies. 


In addition to the swift weekly issues of the REPORTS that keep you always up 
to date, you will also receive under your subscription to TAX COURT REPORTS 
three loose leaf Compilation Volumes containing everything you, ° 
e need to catch up with Tax Court activities and recent > 
e important decisions. ea o 
. 
° 


Other FEATURES OF THE REPORTS Include... 


Send for colorful 48-page illus- 
trated catalog. Use this handy 
coupon to get your copy. 


Full texts of Circuit Calendars 


- lar” decisi 
+2 <ieaietmaamaeaaas Washington Docket Journal 
Official Index-Digest 
of the Court 


Full texts of 
““memo”’ decisions 


Table of Petiti 
arene ampuenite CCH Index-Digest of new 


a ‘ Ne Commerce Clearing House, Inc. 
Memo” Decisions 8 


Petitions Indexed by Subject 4025 W. Peterson Ave., Chicago 30, Illinois 


Docket Disposition Table 


Send our free copy of your big illustrated catalog 
which describes your new improved TAX COURT 


PLUS this companion handbook : 
"When You Go to the Tax Court” 


Spells out in 300 information -packed 
pages sound practices and procedures 
under rules of the Court ! 


COMMERCE. CLEARING, HOUSE, INC. 


PUBLISHERS a aon -anow a a Law REPORTS 


ETE 
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REPORTS and other related CCH Topical Law 
Reporters. No obligation, of course. 


Name & Title 


Address 
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Charles S. Rhyne 


Predominant and most constant 
among suggestions received for im- 
provement in services of the American 
Bar Association are that we should do 
more on “public relations”. In order 
that offer 


suggestions on our current public re- 


members may review and 
lations program, it is outlined herein. 
State and local bar associations are in- 
creasing their efforts in this field. Our 
(Association now provides more of its 
budget for public relations than for 
any other program, yet it is recognized 
that we do not yet have either the man- 
power in our administrative staff or 
the finances to do all that needs to be 


done in this field. 


The basic aim of bar public rela- 
tions is not to promote legal business 
but to enable the public to gain a true 
conception of the legal profession—its 
functions, ideals, traditions and serv- 
ices—to show by example and evi- 
dence that the profession merits public 
confidence and trust. That law busi- 
ness flows from such increased public 
confidence and trust is not denied. 


That our public relations program is 
growing and rendering a tremendous 
service is best illustrated by reference 


to four newly developed plans. 


First, Positive steps are being taken 
to present to the public through tele- 
vision and films a more accurate im- 
pression of the practicing lawyer. A 
closer liaison with the entertainment 
industries has been established to dis- 
courage distorted portrayals and to en- 
courage greater accuracy in dramatiza- 
tions of lawyers and courts. The ten- 
member Legal Advisory Committee on 
Television and Motion Pictures, with 


five members each in Los Angeles and 
New York, has been created to consult 
with writers, producers and directors as 
to technical and ethical questions aris- 
ing in the course of dramatic produc- 
tion. Also, the Association has engaged 
the services of John Stone as liaison 
representative to these industries. A 
former writer and director, Mr. Stone 
is in daily contact with producers and 
studios as to scripts and production 


details involving the legal profession. 


Contracts have been concluded for 
the Association’s technical co-operation 
in a legal dramatic series which, if 
suitable commercial sponsorship is ob- 
tained, will appear soon on the C.B.S. 
national network. Its central character 
would be an actor in the role of an 
attorney. The stories dramatized would 
be actual cases that could arise in the 
practice of a lawyer. Thus, in the form 
of entertainment, the public will—we 
hope—be given a realistic concept of 
the many ways in which a lawyer serves 
his clients. A second series, also com- 
mercially sponsored, would consist of 
six thirty-minute films dealing with se- 
lected legal subjects for showing to the 
public. This series too would utilize a 
dramatic format, and copies of the 
films would be available to state and 
local bar associations for showings to 


local audiences and in schools. 


The Association is also initiating a 
program of “public service awards” to 
the press, radio, television and motion 
pictures. The awards, in the form of 
engraved gavels, would accord merited 
public recognition to those media for 
outstanding published articles or dra- 
matic productions that increase under- 


standing of the role of law in society. 
Second, through the National Speak- 
ers Bureau, under the chairmanship of 
Chief Judge Bolitha J. 
United States District 


District of Columbia, the Association 


Laws of the 
Court for the 


has enlisted the co-operation of over 
200 lawyers and judges to appear as 
speakers before laymen’s organizations 
of all kinds. This program is attracting 
the increasing attention of the public. 
Its aim is to bring representative mem- 
bers of the profession before significant 
groups of laymen and thus to acquaint 
them with some of the aims and objec- 
tives of the Bar. A special pamphlet 
listing seventeen speech topics for 
which speakers are available has been 
distributed to several thousand lay- 
men’s organizations. One midwest uni- 
versity requested speakers on all seven- 
teen subjects. Several national organ- 
izations have evinced interest in the 
program. 

Tuirp, the Committee on Public Re- 
lations is drafting an information man- 
ual for news reporters and broadcasters 
dealing with court procedures. It is 
intended to be a primer for reporters 
of court news, particularly those who 
have had little or no previous experi- 
ence in the legal field, to assist them 
and to aid in preventing reportorial in- 
accuracies. It also probably will be 
helpful to dramatic writers, directors 
and producers. Association representa- 
tives are consulting with editors of 
leading newspaper supplements for 
publication of a series of informative, 
popular articles on law similar to those 
appearing from time to time about 


(Continued on page 124) 
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Views of Our Readers 





® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





The Supreme Court 
and the Economic Revolution 
Nearly every significant decision of 
the Supreme Court has to do with 
power, and since the Court controls 
and directs the use and allocation of 
power, its judgments are indirectly 
responsible for many economic and 
social Thus, 
which affect the modes of living of 


consequences. changes 
groups of people sometimes evoke 
criticisms of the Court which represent 
and spring from discontent and dis- 
satisfaction with implementation of the 
changes. In some instances the ultimate 
cffects of a decision are not at once 
apparent. Time is required, it may be 
years, for development and acceptance 
of a new status established by the 
determined policy. 

In the years following the onset of 
the great depression of 1929, the 
Administration fostered legislation de- 
signed to cope with the devastation and 
havoc which shook the economy of the 
country to its foundations. The Con- 
gress enacted measures which cast the 
powers of government into the conduct 
and regulation of business and in- 
dustry upon a scale never previously 
conceived or attempted by any political 
administration in the United States. 
Approval of these policies, however, 
was not accomplished without titanic 
and historic struggles between the con- 
servative- and the _ liberal-minded 
Justices on the Court. For a period of 
five years or more, the Justices were 
divided in opinion, five on one side 
and four upon the other. One confused 
law teacher declared that there were 
four and one half judges on each side, 
since the movement of a single judge 


to the other side carried with it the 
judgment of the Court. 

1937 when the 
Court, in a series of decisions of far- 


The break came in 


reaching import, approved the main 
body of remedial legislation enacted 
by a liberal Congress. In the closing 
days of the term, the Court heid that 
the welfare clause of the Constitution 
was ample authority to support the 
Social Security measures then before 
it, and, by the sweeping terms of the 
opinion, cleared the way for the ex- 
tension of similar programs by future 
actions of Congress or of the states. 
The Court had never previously been 
called upon to construe the general 
welfare provision of the Constitution 
as allowing Congress to levy taxes for 
social control. The opinion involved 
one of the most important and strategic 
allocations of governmental power in 
our history. The Court had turned back 
to the pioneer days of John Marshall. 
Upon the foundation thus laid, the 
Social Security, old age and other 
forms of welfare benefits subsequently 
were erected. 


The expression “redistribution of 
wealth” which first began to appear as 
a political slogan during the early days 
of the depression, seemed to carry with 
it socialistic connotations which were 
extremely disquieting to many of us. 
The idea that wealth earned by the 
industry, genius and thrift of one 
person could be taken from him by 
the exercise of governmental power and 
made available to another in greater 
need, was abhorrent as an abstract 
concept and seemed fundamentally 
opposed to the principles of justice and 
democracy. Little was it supposed that 
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this policy eventually would be carried 
to the ends of the earth and the govern- 
ments of poverty-stricken, disease- 
ridden and hopeless peoples of many 
lands furnished the means to carry on 
their existence out of the tax monies of 
America. 

Expanding Social Security benefits is 
no longer a partisan political question 
since the leaders of each of the 
dominant political parties vie with each 
other to accomplish it. There can be 
no doubt that a genuine economic, and 
to a high degree social, revolution has 
ensued. Thus simply, power was re- 
leased by the Supreme Court sufficient 
to change the whole material structure 
of the 


democratic processes were altered so 


nation and the bases of our 
profoundly and permanently that there 
obviously is no turning back. 

The most significant fact which has 
emerged is the rise of a great mass of 
people into a new moneyed middle 
group. The persistent and successful 
use of the taxing power not alone to 
secure the expenses of government and 
national defense, but for economic and 
social control, has had dramatic effects. 
The relatively few favored top income 
groups have come down, the vastly 
larger groups in the lower income 
brackets have gone up nearly half the 
distance, approaching a point of 
gradual disappearance of the economic 
and wealth patterns so familiar to 
1929. 

in an accumulation of facts and 
figures by the Editors of Fortune 
1953, explaining the 
changing American market from the 


Magazine in 


viewpoint of “the economic and social 
forces that are reshaping the face of 
America”, it was pointed out that in 
the year 1929, the top 3 per cent of 
families were receiving 20 per cent of 
the total national income, while the 
lower 80 per cent of families were 
receiving but 46 per cent of the 
national income. By the year 1953, 
these movements of the extremes to- 
ward each other had so re-arranged 
the economy that 58 per cent of the 
family units then were found in the 
great middle income group instead of 
31 per cent as of the year 1929. 

One effect of the graduated income 
and death tax policies of the govern- 
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published monthly 


American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
\merican Bar; and to correlate and promote such activities 
of the Bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
Antitrust 
Law: Bar Activities; Corporation, Banking and Business 


its by-laws, as follows: Administrative Law; 
Law; Criminal Law; Insurance, Negligence and Compensa- 
tion Law; International and Comparative Law; Judicial 
\dministration; Labor Relations Law: Legal Education 
and Admissions to the Bar: Mineral and Natural Resources 
Law: Municipal Law; Patent, Trademark and Copyright 
Law: Public Utility Law: Real Property, Probate and 
Trust Law: Taxation: and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 


bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant's election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JouRNAL. There are no additional dues for membership in 
the Junior Bar Conference. Dues for the other Sections are 
as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Insurance, 
Negligence and Compensation Law, $5.00; International 
and Comparative Law, $5.00; Judicial Administration, 
$3.00; Labor Relations Law, $6.00; Mineral and Natural 
Resources Law, $5.00; Municipal Law, $3.00; Patent, 
Trademark and Copyright Law, $5.00; Public Utility Law, 
$3.00; Real Property, Probate and Trust Law, $5.00; 
Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 


Chicago 37. Illinois. 
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“ORLON 


As the referee designates the winner by raising the 
boxer’s hand, our trademarks designate the unique 
qualities and characteristics of our two modern- 
living fibers. ““Orlon” designates our acrylic fiber; 
“Dacron”, our polyester fiber. As we use and protect 
these trademarks, they become more meaningful 


and valuable both to consumers and to the trade. 


For handy folders on proper use of the trademarks 
“Orlon” and “Dacron”, write Textile Fibers De- 
partment, Section AB, Room N-5518, E. I. du Pont 
de Nemours & Co. (Inc.), Wilmington 98, Delaware. 


” and “DACRON” are trademarks, too 


REG. VU. &. PAT. OFF REG. U.S. PAT. OFF 


When using these trademarks, always remember to: 


Distinguish “Orlon" and “ Dacron’’—Capitalize and use quotes or ital- 
ics, or otherwise distinguish by color, lettering, art work, etc. 


Describe them—Use the phrase “Dacron” polyester fiber (or “Orlon" 
acrylic fiber) at least once in any text. 


Designate them—In a footnote or otherwise, designate “Orion” as 
Du Pont’s trademark for its acrylic fiber and “Dacron” as Du Pont's 
trademark for its polyester fiber. 


TEXTILE FIBERS DEPARTMENT 


806. y. 5. pat. Ort 
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Views of Our Readers 


“Denied” 
Stock 
Permit 
Receives 


Approval 


A resort area Land Company, seek- 
ing a permit from Securities 
Exchange Commission to make a 
public stock offering, could show 
only 50% of the proposed opening 
price in book values. On this basis 
a permit could not be issued. A 
Marshall and Stevens Appraisal was 
conducted and the true value of the 
assets were shown to be 90% of the 
proposed opening price. The ap- 
praisal was accepted by the authori- 
ties and the permit was issued.* 


APPRAISAL QUALIFIES VALUE 


This story points two morals. First, 
an appraisal made in advance of 
seeking a permit to issue stock 
would have hastened approval. 
Second, the fortunate selection of 
Marshall and Stevens, resulted in 
an accepted appraisal. 


MANY USES FOR 
“VERIFIED VALUATION" 


Marshall and Stevens, experienced 
appraisers, are qualified to analyze 
your particular valuation problems 
and prepare appraisals for the fol- 
lowing purposes: Fair market value, 
mergers, re-financing, insurance, 
proof of loss, income tax, purchase 
price, inheritance tax, gift tax and 
catastrophe damage value, account- 
ing and tax assessment. 


The informative brochure “What 
Every Property Owner Should 
Know About Appraisals” can be 
yours by writing Marshall and 
Stevens, 420 Lexington Ave., Dept. 
125, New York 17, New York. 


An international appraisal com- 
pany, Marshall and Stevens offers 
local personalized appraisal service. 
Offices in Chicago, Cincinnati, Dal- 
las, Denver, Detroit, Honolulu, T.H., 
Houston, Los Angeles, Minneapolis, 
New York, Philadelphia, Phoenix, 
Richmond, St. Louis, San Francisco, 
Vancouver, B.C. 








| affect the 
| emotions of those who prefer life as 
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ment has been not only to afford the 
enlarged middle income groups the 
means for enjoyment of high material 
standards of living, but to eliminate 
for all practical purposes that kind of 


killing, grinding poverty which was 
| a feature of economic and social life in 
| the lowest echelons of America twenty 


years ago. It is extraordinary and a 


| little thrilling to realize that these 
| changed conditions can be said to have 


come about through the release and 
direction of power by the Supreme 
Court. It is believed that the successful 
projection of such profound changes 
could have been accomplished in no 
other political structure in the world 
by the quiet and orderly means of 
constitutional due process of law. 

The authority ascribed to the 
Supreme Court by the Constitutional 
Convention to determine the meanings 
of the Constitution and the propriety 
or legality of any course taken by the 
legislative or executive branches leaves 
the development and application of its 
decided policies to the people through 
those other agencies of the government. 
Human nature being what we know it 


| to be, there are dangerous excesses in 
| various forms with which always they 
| must deal in carrying out the necessary 
| transitions, Inconsistencies arise and 
| conflicts over methods of application 


and enforcement spring up as changes 


interests or excite the 


| they have been used to living it. Some 


adjustments to new courses may be 


| accomplished quickly by legislative 
| action, as in the recent Jencks case. 


Others, such as the School Segregation 
Cases of 1954, involve deep, tragic 


| problems which will require years for 
| orderly solution. 


But behind and over it all, there 
sits the Supreme Court at the controls, 


| moderating the rules of law through 
| which alone justice and order can 


prevail in human affairs. 

At the 1957 meeting in London, in 
an address of moving dramatic effect, 
Sir Winston Churchill said that the 
Supreme Court of the United States 
“stands as the most esteemed judicial 
tribunal in the world”. Whether or not 
we may agree with all of its decisions, 
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or approve some of the policies enun- 
ciated by the Court in its opinions, 
this tribute, given by one of the world’s 
great statesmen and men of destiny, 
is literally true. 

Jacos M. LasHty 


St. Louis, Missouri 


The Journal, Sin, 
and the Christian Century 

I thoroughly enjoyed the exchange 
of views concerning our profession’s 
alleged “irresponsibility” for its fail- 
ure to deal effectively with the prob- 
lem of court delay as they initially 
appeared in the Christian Century, and 
I was, therefore, delighted to see it 
made available to a larger audience 
through the editorial pages of the 
JouRNAL. It seems to me that the edi- 
tors of the Century have performed a 
real service in making available a most 
penetrating moral evaluation of the 
problem, by more precisely defining 
our responsibility as a profession in 
effecting an immediate and compre- 
hensive solution of the problem, and 
by stimulating greater individual effort 
by a most provocative and challenging 
statement. 

The refreshingly disrespectful atti- 
tude, which was evident in the Jour- 
NAL’S rejoinder to this ecclesiastical 
criticism, was thoroughly amusing but 
not without significant overtones. For 
if one accepts the basic premise that, 
in spite of the occasional “sourness 
and sordidness” of legal business, ours 
is a “ministry” of justice, that we are 
“in touch” or “trying to get in touch” 
with the “deepest reality of all”, then 
our profession’s objectives and those 
of the Christian Century's are not 
wholly dissimilar. Thus any improve- 
ment in the administration of justice 
becomes, in the language of the theo- 
“sin”. By 
discharging our responsibilities in this 


logian, the abolition of a 


area, we will have advanced the pur- 
poses which you ascribe to the Century 
but in which we, as a profession, share. 

One aspect of the Century’s evalua- 
tion of the problem which is disquiet- 
ing to me was the apparent failure to 
discern one of the most significant 
social costs resulting from delays in 
the administration of justice. The 
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Macdonald's PSYCHIATRY AND THE 
CRIMINAL just off press! 


A Guide to Psychiatric Examinations for the 
Criminal Courts by John M. Macdonald, Assist- 
ant Professor of- Psychiatry of the University 
of Colorado School of Medicine. Every aspect of 
criminal forensic psychiatry is spanned by this 
volume which fills a void in existing text books 
as they deal with the special problems associated 
with psychiatric examination of the suspected 
or convicted criminal. 


Fills a Real Need 
Reviews briefly but systematically, the 
origins of criminal behavior 
Considers legal tests of criminal respon- 
sibility from the practical viewpoint of the 
physician who is required to apply them 
when a suspect pleads not guilty by reason 
of insanity 
Describes the differential diagnosis of the 
various causes of amnesia and gives the 
indications for narcoanalysis 
Approaches epilepsy in its relation to 
criminal behavior in the light of recent 
advances in the knowledge of this disorder 
Sent On Approval 
244 pp. (6x 9), Cloth, $5.50 





Did you know that POLICE has the largest paid 
non-captive circulation of any periodical exclu- 
sively in the police field? A Journal Devoted to 
the Professional Interests of All Law Enforce- 
ment Personnel. Editor: V. A. Price 
a year: United States, U. S. Possessions, Pan- 
American Union and Spain, $3.00; Canada, $3.25; 
other foreign countries, $3.50. Published bi- 
monthly. 


Leonard. 


TWO RECENT PUBLICATIONS IN THE 
FIELD OF ABNORMAL BEHAVIOR 


In the past year two books have been published 
which bring to the interested, intelligent reader 
the facets of modern scientific research and ob- 
servation in a long misunderstood field. WRIT- 
TEN FOR: Law enforcement officers, investiga- 


tors, judges and prosecutors. It is hoped, as well, 
that these books will be of interest and value to 
other professional people, including medical 
men, lawyers, and social workers, as also to 
intelligent people in any walk of life who wish 
to gain a wider understanding of the nature and 
social significance of sex perversions and sex 
criminals. 


J. Paul de Riwwer: THE SEXUAL CRIMI- 
NAL: A Psychoanalytieal Study (2nd Ed. 
pub. 56), 400 pp., 84 il., Cloth, $6.50 


James Melvin Reinhardt: SEX PERVER- 
SIONS AND SEX CRIMES: A Psycho- 
cultural Examination of the Causes, Nature 
and Criminal Manifestations of Sex Perver- 
sions (pub. °57), 352 pp., Cloth, $5.75 


AT LAST: REAL HELP WITH THE 
PROBLEM OF ALCOHOLISM 


Dr. Benjamin Karpman’s THE HANGOVER, 
as reported in Newsweek, ‘‘in terse and often 
moving language, lifts the curtain on ‘slices’ in 
the lives of fourteen alcoholics (seven men and 
women), showing how their hangovers reflect 
their emotions and especially the ever-present, 
ever-recurring problem of guilt.’’ (560 pp., 16 
il., Cloth, $9.50) 


In ALCOHOLISM, edited by George N. Thomp- 
son, the problem of alcoholism is discussed from 
every aspect, and the latest data available are 
presented by well-known research workers and 
writers. (560 pp., 89 il., Cloth, $9.50) 


Why is the treatment of the aleohol addict an 
unusually difficult problem? How is the treat- 
ment of the aleohol addict different from the 
treatment of other neuroses? Answers to these 
and many other questions are given by Dr. Fritz 
Kant in his practical book, THE TREATMENT 
OF THE ALCOHOLIC, (136 pp., Cloth, $3.50) 


Just Published 
POLICE WRITING by E. Caroline Gabard and 
John P. Kenney. A handbook for those who wish 
to learn methods of organizing material and of 
doing the research from which police literature 
evolves. Pub. °57, 106 pp., Lexide, $3.00 
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Bonds Fast 
When you need COURT and PROBATE BONDS you want Promptness. 


Efficiency and Know-how are important, too. 


You get all three when you see your local Travelers agent or broker. 


THE TRAVELERS 


INSURANCE COMPANIES, HARTFORD 15, CONNECTICUT 


All forms of personal and business insurance including 


Life « Accident - Group + Fire - Marine - 
+ Casualty - Bonds 
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Christian Century cites only its effect 
upon “business enterprises” and the 
“individual’s inability to wait” for the 
“rightful verdict”. A social cost of even 
greater magnitude than the instances 
cited, which is directly attributable to 
the delays involved in the legal pro- 
cesses, is the loss of human dignity and 
productivity resulting from the effort 
to maximize damages in personal in- 
jury litigation. With a delay of from 
four to five years pending trial in most 
metropolitan jurisdictions, complain- 
ants in personal injury cases, who 
themselves desire or are encouraged 
to maximize their potential damages, 
make no effort to become rehabilitated 
or to secure employment pending the 
trial of their lawsuit. The delay in 
obtaining a trial, therefore, tends to 
encourage fraud since the litigant is 
inclined to postpone his physical re- 
habilitation until he has secured the 
maximum possible damages. 

In most of these cases, the physical 
trauma, which is the subject of the 


Automobile 


litigation, is not nearly as significant 
as the psychological 


trauma which results in the individual’s 


consequential 


refusal to become a productive mem- 
ber of society for a period of five years 
while awaiting trial. This loss of human 
dignity and incentive is not expressed 
in the statistical evidence usually pro- 
duced to establish the consequences of 
judicial delay, but it seems to me that 
it constitutes one of the most signif- 
icant aspects of the problem. 
Car E. Bacce 

Chicago, Ilinois 


And We Like 
the Advertising Revenue 


Last year I protested over the fact 
that a full-page ad on cardboard was 
inserted in the AMERICAN Bar Assoct- 
ATION JOURNAL in a manner that 
the issue was damaged when the ad 
was torn out for binding purposes. 
The November issue of the JoURNAL 
reached me today with a similar ad and 
I compliment you and the publishers 
of the JouRNAL since this cardboard 
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ad slips out very neatly without damag- 
ing any pages of the issue. You are 
due the thanks of thousands of readers 
and book binders who will have an 
easier time of it. 
Joe E. Covincton 
Dean 
University of Arkansas 
Fayetteville, Arkansas 


Kudos for the 
October Issue 

It was my most recent pleasure to 
conclude the reading of the most in- 
spiring “piece” that it has ever been 
my fortune to encounter. Reference 
here is made to the October issue of 
the JOURNAL and its magnificent cov- 
erage of the Association’s pilgrimage 
to Runnymede and the respectful hom- 
age and ceremonies paid to the historic 
Magna Charta. 

Neither my resources nor my situa- 
tion would allow me to participate in 
(and | 
blush to think that my immodesty would 


this history-making project 


prompt me to desire association with 
the greatness that moved there with 
such abundance), but through the ac- 
count that you have forwarded to those 
of us so situated, it is possible for me 
to express that I too feel something of 
the tie which you experienced between 
the realities of history, freedom and 
our great and noble profession. 

Kindly consider a similar project in 
the impending future, for many of us 
young lawyers would appreciate the 
experience of attending. We would like 
added endearment to our dedication 
while we are young enough to have the 
influence affect our contribution to it. 
Your report was a masterpiece of in- 
spiration. 


Bitty G. MILLs 


Los Angeles, California 


A Question About 
a Recent Case 


Pre-Mixed Concrete 
Company, your cite on page 1028 of 
the AMERICAN Bar AssociaTION JouR- 
NAL: a hearing was granted and a de- 
cision is due momentarily by the Su- 


Connolly v. 


preme Court. I suggest you read the 
Fourth District Court of Appeals and 


(Continued on page 108) 
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issue. All exquisitely produced on fine papers . . . the Steel- 
Litho Series on 100% No. 1 Rag Paper. They reflect the value 
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GOES CORPORATION RECORD BOOKS 
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well as Bond Blanks and Coupon Sheets for municipal and 
industrial issues, are available at your local Corporation Out- 
fitter, Printer or Stationer. 
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JUST PUBLISHED 


STATES’ RIGHTS—THE LAW OF THE LAND 


By Charles J. Bloch 
of the Macon, Georgia Bar 


e A HISTORY 
e A LEGAL ARGUMENT 
e A CHALLENGE TO THE ENEMIES OF 
CONSTITUTIONAL GOVERNMENT 
AN AUTHORITATIVE STATEMENT showing 
in detail what the original concept of American 
Government was — What has happened to it over 
the years by judicial Interpretation — What we may 
expect if present trends continue — Carefully docu- 
mented to illustrate the effect of holdings by the 
Supreme Court, such holdings being grouped by date 
with explanatory matter showing the economic and 
social thinking of the country during each period. 
INTRODUCTORY STATEMENTS 
By 
The Hon. RICHARD B. RUSSELL 
United States Senator from Georgia 
The Hon. HERMAN E. TALMADGE 
United States Senator from Georgia 
The Hon. ROBERT B. TROUTMAN 
of the Atlanta, Georgia Bar 


One Volume 390 pages Price $10.00 


THE HARRISON COMPANY 


Law Book Publishers 


P.O. Box 4214 Atianta 2, Georgia 








| lanning for growth is surely 


one of the vital activities of any 
business. And, as an attorney, 
you may be called upon frequent- 
ly by your clients for advice and 
counsel on these new plans. 

We believe, therefore, that you 
will be interested in reading a 
new publication just issued, en- 
titled, ‘‘The Business Growth 
Plan.’’ This 16-page booklet dis- 
cusses how factoring, a special- 
ized form of commercial finan- 
cing, provides five major require- 
ments for a growing business. 
This publication is available with- 
out cost or obligation to members 
of the legal profession. Addition- 
al copies are available for distri- 
bution to your clients. Address 
your request to Mr. Walter M. 
Kelly, President, Commercial 
Factors Corporation, One Park 
Avenue, New York 16, N. Y., 
specifying the quantity desired. 
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They speed understanding—help to 
clarify and emphasize. Facts and 
statistical data can be grasped at a 
glance and then retained as vivid 
mental impressions. 


LOST EVIDENCE 


With an Oravisual Whiteboard Easel 
(see photo) you need not wipe out 
valuable evidence as you would with 
a blackboard. Just turn the page of 
the giant writing pad to a new clean 
sheet. You retain the used sheets for 
reference. 


Write for free 24 
page catalog describing: 





O,avisual AIDS for the COURTROOM 


Portable Whiteboard Easels and paper pads, Combination Magnetic Chalk- 
boards & Cork Bulletin Boards, Giant Roll-Around Easels, all available in a 
variety of sizes and styles, designed and produced by the world’s largest man- 
ufacturers of all-aluminum equipment for oral-visual group communication. 


General Office & Fact 
ORAVISUAL CO., Inc. box 609 A, St. Petersburg 2, Florida 








(Continued pie page age 106) 


form your own opinion as to whether 
the hearing, which was granted, will 
result in a reversal! of the District 
Court and the affirmance of the judg- 
ment upon verdict. 

How could the giving of the last 
clear chance instruction be error if 
plaintiff, as a matter of law, was not 
contributorily negligent and defendant 
was? 

Metvin M. BELLI 


San Francisco, California 


Time Limits on 
Presenting a Case 

I would like to point out that a most 
important fact and factor in English 
decisions from the Bench is the un- 
limited time given to the barrister to 
present his case. I was invited to hear 
a case being presented in the Court of 
Appeals once, and was told that the 
barristers could take one hour, one 
week, or one month—if they chose— 
to present their case. Such a system as 
contrasted with the limited time given 
advocates under our system in all of 
our appellate courts throws an entirely 
different light upon the delivery of de- 
cisions from the Bench by the English. 
If our judges could take all the time 
they wanted to question counsel and 
our lawyers could take all the time 
they wanted to explore each and every 
point in a case, I think our judges 
could hand down decisions from the 


Bench just as oosihlieiile as rs the 
English. 

CHARLES S. RHYNE 
Washington, D.C. 


The Lawyer 
in Uniform 

I have read with much regret, the 
letter from Lt. Jay P. Cooper, of the 
United States Air Force, on page 966 
of your JouRNAL of October, 1957, 
Volume 43, No. 10. His subject—“A 
Blow to the Military Lawyer” is a 
matter that has been of considerable 
concern to the Judge Advocates Assc- 
ciation and to the American Bar Asso- 
ciation. 

The President of the American Bar 
Association has taken a very strong 
stand in connection with the status of 
the lawyer in the Armed Forces. He 
has appointed a committee headed by 
Osmer Fitts, of Brattleboro, Vermont, 
to give especial concern to the status 
of the military lawyer. The Judge Ad- 
vocates Association has also been very 
much concerned with the problem and 
is very strongly supporting legislation 
introduced in the Senate by Strom 
Thurmond, of South Carolina, and in 
the House of Representatives by DeWitt 
Hyde, of Maryland, and Abraham J. 
Julter, of New York. 

It is our desire that proper expres- 
sion be given by the bar associations 
of the various cities and states of our 
country which will support a proper 
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position for the military lawyer. We 
are having trouble keeping them and 
we are fighting hard to get these young 
men to look to a military career. Oc- 
casionally, all lawyers meet with de- 
feat, but they usually come back for 
the next round. 

It is my belief that the Judge Advo- 
cate General of each of the Services 
should hold comparable rank to the 
Deputy Chiefs of Staff and similar po- 
sitions in the Navy, that such is vital 
to the success of the military lawyer 
and I believe that comparable pay as 
provided in the legislation introduced 
in the Congress would provide for 
them. Also the rank structure should 
be increased. Let the members of the 
Bar — nationwide — get behind their 
brethren in the military services who 
do not have the full opportunity to 
speak for themselves. 

Tuomas H. Kinc 

Colonel, U.S.A.F.R. 
President, Judge Advocates Association 
Washington, D.C. 


He Liked 
the Levit Article 


Congratulations on the most excel- 
lent and stimulating article entitled 
“The Practice of the Law: A Young 
Lawyer Recalls. His First Cases”, writ- 
ten by Victor B. Levit, and published 
by you in your November, 1957, issue. 

MERLIN W. CALL 
Los Angeles, California 


Contributory 
Negligence 


I would like to make a brief com- 
ment on the article of Mr. Powell con- 
cerning contributory negligence which 
appeared in the November issue of the 
AMERICAN Bar ASSOCIATION JOURNAL. 
In essence he seems to argue (1) Some 
hardship cases undoubtedly do occur 
under the common law contributory 
negligence rule. (2) In actual practice 
the rule is not as harsh as it appears 
to be because juries ignore the legal 
refinements of instructions and render 
verdicts based on their own opinions 
as to “justice” in a particular case. 
(3) In actual practice the American 
jury has its own system of “compara- 
tive negligence” (page 1006). This 
situation, he argues, justifies resistance 
to change in the law. 
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This is really an amazing argument 
to make concerning an institution dedi- 
cated to justice and truth. One would 
suppose that it is more desirable to 
give instructions to juries which they 
can understand and respect. Any situ- 
ation which encourages a jury to dis- 
regard instructions given by a judge 
is a weakening force in American juris- 
I disagree with most other 
How- 


ever, since I want to keep this letter 


prudence. 
premises in Mr. Powell’s paper. 


brief, I would merely refer the reader 
to the many articles written by legal 
scholars and experienced trial lawyers 
on the subject. 

BERNARD CHAZEN 
Hoboken, New Jersey 


More About 
General Semmes 

At page 698 of the August issue of 
the JOURNAL, little 
graphical data with respect to Harry 


you give a bio- 
H. Semmes, author of “Justice Behind 
the Iron Curtain”. It may be of interest 
that Mr. 
Distinguished Service Cross with two 
Oak Leaf Clusters; 
Order of the British Empire and is a 


to know Semmes holds the 


is a member of the 


brigadier general in the United States 
\rmy Reserve. 

Rosert As 
Washington, D. C. 
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Colorado 


The undersigned hereby nominate 
Edward G. Knowles, of Denver, for 
the office of State Delegate for and 
from the State of Colorado to be 
elected in 1958 for a three-year term 
beginning at the adjournment of the 
1958 Annual Meeting: 

William W. Gaunt, of Brighton; 

Joseph G. Hodges, S. Arthur Henry, 
Fritz A. Nagel, David Rosner, Henry 
Wolcott Toll, John W. Low, Marcia 
W. Toll, Royal C. Rubright and Wil- 
liam Hedges Robinson, Jr., of Denver; 

George A. Epperson, Donald F. Me- 
Clary, Max Snydal and E. Ord Wells, 
of Fort Morgan; 

James K. Groves, of Grand Junction; 

Donald T. Horn, of Lamar; 

Fred E. Sisk, of Las Animas; 

Harry S. Petersen, Maurice A. Ev- 
ensen, Frank E. Evans, Alfred Z. Crad- 
dock, Warren W. Lattimer and Richard 
D. Robb, of Pueblo; 

Charles W. Kreager and Ben D. 
Sublett, of Sterling. 


Indiana 

The undersigned hereby nominate 
Telford B. Orbison, of New Albany, 
for the office of State Delegate for and 
from Indiana to be elected in 1958 for 
a three-year term beginning at the ad- 
journment of the 1958 Annual Meet- 
ing: 

William T. Fitzgerald, J. William 
Kleindorfer, Leo Warren, Morris S. 
Merrell, Joseph B. Minor, James M. 
Schwentker and Robert D. Norton, of 
Evansville; 

Richard P. Tinkham, John F. Beck- 
man, Jr., Daniel F. Kelly, Frank J. 
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Galvin, Edmond J. Leeney, Timothy 
P. Galvin, Wasson J. Wilson and M. 
Elliot Belshaw, of Hammond; 

Charles C. Fox, Robert J. Prentice, 
Owen Voigt, Robert G. Bottorff, Dixon 
W. Prentice, Carroll E. Hess and Al- 
bert Meranda, of Jeffersonville; 

Robert R. Kelso, Jacob G. Rudy and 


Comer Biggerstaff, of New Albany. 


Georgia 

The undersigned hereby nominate 
William B. Spann, Jr., of Atlanta, for 
the office of State Delegate for and 
from Georgia to be elected in 1958 for 
a three-year term beginning at the ad- 
journment of the 1958 Annual Meet- 
ing: 

John H. Boman, Jr., W. Neal Baird, 
Herbert Johnson, E. Smythe Gambrell, 
Henry L. Bowden, M. E. Kilpatrick, 
Henry Bb. Troutman, Allen Post, C. 
Baxter Jones, Jr., John E. Branch of 
Atlanta; 

Robert C. Norman, James M. Hull 
and Joseph B. Cumming, of Augusta; 

Howell Hollis, A. Edward Smith, 
H. B. Pease and Albert W. Stubbs, of 
Columbus; 

C. Baxter Jones, Charles J. Bloch, 
T. Reese Watkins and Cubbedge Snow, 
of Macon; 

Kirk McAlpin, Alex A. Lawrence, 
Edward T. Brennan and William F. 
Braziel, of Savannah. 


Minnesota 

The undersigned hereby nominate 
John B. Burke, of St. Paul, for the 
office of State Delegate for and from 
Minnesota to be elected in 1958 for 
a three-year term beginning at the 





adjournment of the 1958 Annual 
Meeting: 

Luther M. Bang, of Austin; 

W. W. Gibson*, Edward J. Devitt, 
Ivan Bowen, James D. Bain, John M. 
Palmer and Matthew J. Levitt, of 
Minneapolis; 

Edward G. Springer, of Newport; 

John F. Scott, Jr., Charles R. 
Murnane, E. W. Murnane, Thomas J. 
Battis, George M. Sullivan, John R. 
de Lambert, Harry P. Strong, Jr., 
George G. McPartlin, James  H. 
Geraghty, Leonard J. Keyes, R. J. 
Leonard, R. Paul Sharood, M. J. 
Galvin, Donald B. Smith, Joseph J. 
Dudley, William P. O’Brien and 
Clinton W. Redlund, of St. Paul. 


West Virginia 

The undersigned hereby nominate 
Frank C. Haymond, of Charleston, for 
the office of State Delegate for and 
from West Virginia to be elected in 
1958 for a three-year term beginning 
at the adjournment of the 1958 Annual 
Meeting: 

W. H. File, Jr., L. L. Scherer, 
Douglas Bowers, James M. Henderson, 
G. Berk Lynch, Truman L. Sayre, 
Floyd M. Sayre, Harold H. Smith and 
Robert J. Ashworth, of Beckley; 

Thomas B. Jackson, Stanley C. 
Morris and Robert W. Lawson, Jr., of 
Charleston; 

W. G. Stathers, James M. Guiher 
and Arch M. Cantrall, of Clarksburg; 

Ernest R. Bell, of Fairmont; 

Jackson N. Huddleston, of Hunt- 
ington; 

Clarence E. Martin, Jr., of Martins- 
burg; 

Ezra E. Hamstead, of Morgantown; 

Fred L. Davis, Robert B. McDougle 
and H. O. Hiteshew, of Parkersburg; 

Wright Hugus, of Wheeling: 

William B. Hogg and Lant R. 


Slaven, of Williamson. 


*Mr. Gibson died November 15, 1957, sub- 
sequent to signing this petition. 
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Introduction by E. Smythe Gambrell, 
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of the Binghamton, New York Bar Foreword by Tappan Gregory, 
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A Judge 
—writes a Letter 


An unsolicited letter recently received from a Judge of an 


Appellate Court includes the following: 


“I have cited C. J. S. more _ frequently 


* * * * * because it contains such ac- 


curate and easily found statements of the law 
in much detail — supported by the decided cases. 


Your work has been of inestimable value to me.” 


This Judge, with many years of judicial experience, expresses 
an opinion held by many other judges and thousands of 


lawyers who find 


ConPUS JURIS SECUNDUM 


is truly 


CAme rica’s 
Great Law Encyclopedia 


Full details of C. J. S. are yours for the asking 


AMERICAN LAW BOOK CO. Brooklyn 1, N. Y. 
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{nforcement of Federal Court Decrees: 


A “Recurrence to Fundamental Principles’ 


by Alfred J. Schweppe * of the Washington Bar (Seattle ) 


In this article, Mr. Schweppe examines the constitutional and statutory 


authority of the executive branch of the government to enforce judicial 


decrces. He concludes that there exists no such authority. The JOURNAL 


recognizes that the issue here discussed is one on which there is a sharp 


difference of opinion among respected legal authorities and welcomes 


comments on Mr. Schweppe’s article. 





The use of troops in domestic affairs 
is, indeed, a very grave matter—the 
deep concern of every citizen—and 
may involve fundamental questions of 
self-government and of civil liberties. 

The constitutions or declarations of 
rights of many of the states, including 
the writer’s own State of Washington, 
repeat in substance from the Virginia 
Declaration of Rights of June 12, 1776, 
made four weeks before the Declara- 
tion of Independence, this cardinal 


tenet: 


\ frequent recurrence to fundamental 
principles is essential to the security 
of individual rights and the perpetuity 


of free government. 


That is what is required here: a 
“recurrence to fundamental principles”. 

The questions here involved are 
as fundamental as the question in- 
volved in the great landmark case of 
Ex parte Milligan, 4 Wall. 2 (1866), 
which held invalid the military convic- 
tion of a civilian approved by President 
Lincoln in a Northern area where the 


civil courts were regularly functioning. 


The legal problem is simply stated, 
namely: where does the legal power 
reside to enforce federal court decrees 
rendered under Article III, the Judicial 
Article, of the United States Constitu- 
tion? 

The issue, of course, is only one of 
legal power. The President, like every 
Lord Coke 


the law”. 


one else, is, as said of 


James 1, “under The issue 
has nothing to do with the merits of 
segregation, but only with the lawful 
manner of enforcing federal court de- 
crees. The President himself has said 
specifically that troops are in Little 
Rock “not to enforce or advance any 
governmental policy respecting integra- 
tion, desegregation, or segregation” 
but only to enforce a United States 
District Court decree. 

In a widely publicized letter dated 
October 7, 1957, to 
of Mississippi, the President said: 


Senator Stennis 


The executive responsibility is present- 
ly confined to carrying out such duties 
as are placed upon it to support the 
orders of the district courts. 





Manifestly, it makes no difference 
what the The 


President’s powers to enforce district 


local governor does. 
court decrees are neither enlarged nor 
diminished by what a state does or 


does not do. 


The Federal Constitution in Article I 
delegates all legislative power to Con- 
gress. Article II delegates the executive 
power to the President, including the 
duty to “take care that the laws shall 
be faithfully Article III 


delegates the judicial power of the 


executed”. 


United States to the Supreme Court 
and such inferior courts as Congress 
may establish. Article I delegates to 
Congress many _ specific legislative 
powers and finally the general power 


which shall be 


necessary and proper for carrying into 


“to make all laws 
execution the foregoing powers, and all 
other powers vested by this Constitu- 
tion in the government of the United 
States, or in any department or officer 
thereof”. 


This last clause is commonly known 
as the “necessary and proper clause”. 

Thus the lower federal courts are 
exclusively created, and exclusively 
regulated, by Congress. The Supreme 
Court has affirmed this clear constitu- 
tional principle hundreds of times. 


Acting under these constitutional 
powers, Congress from the beginning 
provided that federal court decrees 
rendered under the Judicial Article(II1) 
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of the Constitution shall be executed by 
the United States Marshal, now Title 
28 U.S. Code, Section 547, which pro- 
vides that the United States Marshal: 


shall execute all lawful writs, processes 
and orders issued under the authority 
of the United States and to command 
all necessary assistance to execute his 
duties.! 


The assistance which he may command 
has since ancient times been known as 
a posse comitatus.” 


This power of the marshal to carry 
into effect the Judicial Article (III) 
of the Constitution could derive only 
from Congress, as decided by the Su- 
preme Court (Chief Justice Marshall) .* 


The President, who has the duty un- 
der Article I] to “take care that the 
laws shall be faithfully executed”, has 
no power to enforce, or aid in enfore- 
ing, federal court decrees rendered un- 
der the Judicial Article (III) of the Con- 
stitution unless Congress invests him 
with such power. The only statutes that 
ever gave the President the power to 
employ the land and naval forces or 
militia “to aid in the execution of ju- 
dicial process”, were Section 9 of the 
Act of April 9, 1866, and Section 13 of 
the Act of May 31, 1870. The latter 
was the Civil Rights Act of 1870, 
passed to or implement the 
terms of the Fourteenth and Fifteenth 
Amendments, as provided in those 


“enforce” 


amendments. Sections 9 and 13 of the 
1866 and 1870 statutes were re-enacted 
as Section 1989 of the Revised Statutes 
of 1873, becoming Section 1993 of 
Title 42, United States Code. 

Parenthetically, the Revised Statutes 
of 1873 were a new starting point for 
federal statutes, all prior ones having 
been repealed in the revision.* 

Hence, so far as federal statutes are 
concerned, except as to such as have 
been since enacted by Congress, one 
today goes back only to the Revised 
Statutes of 1873, with all prior re- 
pealed laws being merely historical 
background, to be resorted to for pur- 
poses of interpretation only in doubt- 
ful cases.° 

On February 16, 1957, a high gov- 
ernment official was interrogated by 
the Senate Judiciary Committee on the 
intention of the administration to use 
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troops to enforce federal district court 
decrees in school integration cases un- 
der Section 1989 of the Revised Stat- 
utes. Though a negative answer was 
given, still, undoubtedly at the instance 
of members who feared the power 
might be used, Section 1989 of the Re- 
vised Statutes was expressly repealed 
in the Civil Rights Act of 1957, of 


which Section 122 reads as follows: 


Section 1989 of the Revised Statutes 
(42 U.S.C. 1993) is hereby repealed. 


The President signed this bill on Sep- 
tember 9, 1957. 

Thus, in September, 1957, with the 
President’s express approval, there was 
repealed the only statute in the United 
States Code giving the President power 
to use military force “to aid in the ex- 
ecution of judicial process”. Congress 
in 1957, when the matter became a 
direct issue, clearly intended that the 
President should have no power in re- 
spect of federal court decrees in civil 
rights cases. The repeal of a statute 
specifically dealing with enforcement 
of court decrees would in any event 
control over any general statute, if any 
is applicable, on executing the “laws 
of the United States”. 
present congressional legislation, only 
the U. S. Marshal has power to enforce 
court decrees rendered under Article 


III of the Constitution. 


Hence, under 


That, by way of virtually a simple 
syllogism, is the answer to the problem. 


What Are “‘Laws’’? ... 
The Court’s Answer 


The answer can be supported in oth- 
er ways. The Supreme Court has often 
held that the “laws” which the Presi- 
dent shall faithfully execute are the 
Acts of Congress. 


As said by the Court in the Steel 
Seizure Cases, 343 U.S. 579, 585: 
The President’s power, if any, to 
issue the order must stem either from 
an act of Congress or from the Con- 
stitution itself. There is no statute that 
expressly authorizes the President to 
take possession of property as he did 
here. Nor is there any act of Congress 
to which our attention has been di- 
rected from which such a power can 
fairly be implied. . 


And again: 







Nor can the seizure order be sus- 
tained because of the several constitu- 
tional provisions that grant executive 
power to the President. In the frame- 
work of our Constitution, the Presi- 
dent’s power to see that the laws are 
faithfully executed refutes the idea 
that he is to be a lawmaker. The Con- 
stitution limits his functions in the law- 
making process to the recommending 
of laws he thinks wise and the vetoing 
of laws he thinks bad. 

And the Constitution is neither 
silent nor equivocal about who shall 
make laws which the President is to 
execute. The first section of the First 
Article says that “All legislative powers 
herein granted shall be vested in a 
Congress of the United States . cs 
After granting many powers to the 
Congress, Article I goes on to provide 
that Congress may “make all laws 
which shall be necessary and proper 
for carrying into execution the fore- 
going powers, and all other powers 
vested by this Constitution in the 
Government of the United States, or 
in any department or officer thereof.” 


And again: 


The Founders of this Nation en- 
trusted the law-making power to Con- 
gress alone in both good and bad times. 
It would do no good to recall the his- 
torical events, the fears of power and 
the hopes of freedom that lay behind 
their advice. 


In Ex parte Quirin, 317 U.S. 1, 25-27, 


~ Chief Justice Stone said: 


Congress and the President, like the 
courts, possess no power not derived 
from the Constitution. But one of the 
objects of the Constitution, as declared 
by its preamble, is to “provide for the 
common defence.” As a means to that 
end, the Constitution gives to Congress 
the power to “provide for the common 
Defence,” Art. I, § 8, cl. 1; “To raise 
and support Armies,” “To provide and 
maintain a Navy,” Art. 1, § 8, el. 
13; and “To Make Rules for the Gov- 
ernment and Regulation of the land 
and naval Forces,” Art. I, § 8, cl. 14 


1. 1 Stat. 87 (1789); Rev. Stat. §787. 

2. In re Quaries, 1 U.S. 532, 535 
“It is the right, as well as the duty, of every 
citizen, when calle@ upon by the proper offi- 
cer, to act as = of the posse comitatus in 
upholding the laws of his country.’ 
3. Wa nv. Southard, 10 Wheat. 1 (1825); 
see to the same effect Bank o " iceaeee States 
v. Halstead, 10 Wheat. 51 (19: 

4. United States v. Bowen, 100 U.S. 508, 513 
United States v. Locher, 134 U.S. 624, 626-7 


(1889). 
5. Simkins, Feperat Practice, Third Edition 


(1895) : 


(1938), page 882, footnote 5. And see foot- 
note 4. 
6. Steel Seizure Cases, 343 U.S. 579, 585 


(1952), written by Justice Black of Alabama; 
Ex parte Quirin, 317 U.S. 1, 25-27 (1942), 
written by Chief Justice Stone of New York. 
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Congress is given authority “To declare 
War, grant Letters of Marque and 
Reprisal, and make Rules concerning 
Captures on Land and Water,” Art. I, 
§ 8, cl. 11; and “To define and punish 
Piracies and Felonies committed on 
the high Seas, and offences against the 
Law of Nations,” Art. I, § 8, cl. 10. 
And finally, the Constitution author- 
izes Congress “To make all Laws 
which shall be necessary and proper 
for carrying into Execution the fore- 
going Powers, and all other Powers 
vested by this Constitution in the 
Government of the United States, or 
in any Department or Officer thereof.” 
Art. I, § 8, cl. 18. 

The Constitution confers on the 
President the “executive power,” Art. 
II, § 1, cl. 1, and imposes on him the 
duty to “take Care that the Laws be 
faithfully executed.” Art. II, § 3. It 
makes him the Commander in Chief 
of the Army and Navy, Art. II, § 2, 
cl. 1, and empowers him to appoint 
and commission officers of the United 
States. Art. II, § 3, cl. 1. 

The Constitution thus invests the 
President, as Commander in Chief, 
with the power to wage war which 
Congress has declared, and to carry 
into effect all laws passed by Congress 
for the conduct of war and for the 
government and regulation of the 
Armed Forces, and all laws defining 
and punishing offenses against the law 
of nations, including those which per- 
tain to the conduct of war. 





Thus, contrary to the common as- 
sumption, even the Commander in 
Chief function is subject to the control 
of Congress, the President's powers 
being “purely military” and otherwise 
under the direction of Congress except 
in the case of legislation that “interferes 
with the command of the armed forces 
and the conduct of campaigns”. Flem- 
ing V. Page, 9 How. 603, 615 (1850) ; 
Ex parte Milligan, 4 Wall. 2, 139 
(1886), Steel Seizure Cases, 343 US. 
579, 644-6 (1952), Mr. Justice Jack- 
son concurring. 

In his dissent in Myers v. U.S., 272 
U.S. 52, 247 (1926), Mr. Justice 
Brandeis said : 


The end to which the President’s efforts 
are to be directed is . the faithful 
execution of the laws consistent with 
the provisions made therefor by Con- 
gress. 


The point was succinctly put by Mr. 
Justice Douglas in his concurring 
opinion in the Steel Seizure Cases, 343 
U.S. 579, 633, in the following words: 


But, as Mr. Justice Black and Mr. Jus- 
tice Frankfurter point out, the power 
to execute the laws starts and ends 
with the laws Congress has enacted. 
[Italics supplied. ] 





7. “Obstructioa of Justice in the State of 
Arkansas By the President of the Unit- 
ed States of America 

“A Proclamation 

“Wuereas, certain persons in the State of 
Arkansas, individually and in unlawful as- 
semblages, combinations and _ conspiracies, 
have wilfully obstructed the orders of the 
United States District Court for the Eastern 
District of Arkansas with respect to matters 
relating to the enrollment and attendance at 
ublic schools, particularly at Central High 
chool, located in Little Rock school district, 
Little Rock, Ark., and 

‘‘Wuereas, such wilful obstruction of justice 
hinders the execution of the laws of that 
state and of the United States, and makes it 
impracticable to enforce such laws by the or- 
dinary course of judicial proceedings, and 

“Wuereas, such obstruction of justice con- 
stitutes a denial of the equal protection of the 
laws secured by the Constitution of the United 
States and impedes the course of justice 
under those laws; 

“Now, THEREFORE, I, Dwight D. Eisenhower, 
President of the United States, under and by 
virtue of the authority vested in me by the 
Constitution and statutes of the United States, 
including Chapter 15 of Title 10 United States 
Code, Ss iculerty Sections 332, 333. and 334 
thereof, do command all persons engaged in 
such obstruction of justice to cease and desist 
therefrom, and to disperse forthwith. 

“IN WITNESS wHeEREOF, I have hereunto set 
my hand and caused the seal of the United 
States of America to be affixed 

“Done at the City of Newport, R. I., this 
twenty-third day of September, in the year 
of our Lord, 1957, and of the independence 
of the United States the 182d. 

Dwicnat D. EIsennower.” 

This proclamation, made pursuant to Section 
334 of Title 10 U.S. Code, was accompanied by 
a Presidential statement published in full in 
Tue New Yorx Times, September 24, 1957. 

The executive orders calling out the troops, 
one by the President dated September 24, di- 
recting the Secretary of fense to call out 
troops, and the other by the Secretary of De- 
fense dated the same day carrying out the 
President's order, are published in Tae New 
York Trmes, September 25, 1957, as well as 


the President's radio-television address to the 
country on the evening of September 24, 1957. 

8. The comprehensive Act of August 10, 
1956, revising Title 10 of the U.S. Code relat- 
ing to the “armed forces’’ provides in Sec- 
tions 331, 332, 333 and 334 as follows: 

“$331. Federal aid for State govern- 
ments. 

“Whenever there is an insurrection in 
any State against its government, the 
President may, upon the request of its 
legislature or of its governor if the legis- 
lature cannot be convened, call into 
Federal service such of the militia of the 
other States, in the number requested by 
that State, and use such of e armed 
forces, as he considers necessary to sup- 
press the insurrection. 

“§332. Use of militia and armed forces 
to enforce Federal authority. 

“Whenever the President considers that 
unlawful obstructions, combinations, or 
assemblages, or rebellion against the au- 
thority of the United States, make it im- 

racticable to enforce the laws of the 

Inited States in any State or Territory by 
the ordinary course | judicial proceed- 
ings, he may call into ederal service such 
of the militia of any state, and use such 
of the armed forces, as he considers 
necessary to enforce those laws or to 
suppress the rebellion. 

$333. Interference with State and Fed- 
eral law 

“The President, by using the militia or 
the armed forces, or both, or by any 
other means, shall take such measures as 
he considers necessary to suppress, in a 
State, any insurrection, domestic violence, 
unlawful combinations, or conspiracy, if 


it— 

(1) So hinders the execution of the laws 
of that State, and of the United States 
within the State, that any part or 
class of its people is deprived of a 
right, privilege, immunity, or protec- 
tion named in the Constitution and 
secured by law, and the constituted 
authorities of that State are unable, 
fail, or refuse to protect that right, 
privilege, or immunity, or to give 
that protection; or 

(2) opposes or obstructs the execution of 
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Thus, the law-making power is in 
Congress alone. Only Congress makes 
“laws of the United States”. Supreme 
Court decisions and district court de- 
cisions are not “laws of the United 
States” in the constitutional and statu- 
tory sense, as will later be more spe- 
cifically demonstrated. Suffice it to say 
at this point that they are merely de- 
cisions between parties to a case or 
controversy which declare what law is 
binding between those parties. They 
do not bind any other person any- 
where. On the other hand, “laws of the 
United States” passed by Congress 
bind everybody everywhere within the 
jurisdiction of the United States. 


The statutory sections on which the 
President relied in his Proclamation of 
September 23, 1957, entitled “Obstruc- 
tions of Justice in the State of Arkan- 
sas,’ namely Sections 332, 333 and 
334 of Title 10 relating to the Armed 
Forces as revised in 1956,5 cannot by 
any fair construction be made to give 
him, under the guise of enforcing the 
“laws of the United States”, the power 
to enforce federal court decrees in civil 
rights cases—a power of which Con- 
gress, with his own consent, had 
stripped him exactly two weeks before. 


the laws of the United States or 
impedes the course of justice under 
those laws. 
“$334. Proclamation to disperse. 
“Whenever the President considers it 
necessary to use the militia or the armed 
forces under this chapter, he shall, by 
proclamation, immediately order the in- 
surgents to disperse and retire peaceably 
to their abodes within a limited time.” 
The foregoing were Sections 5297-5300 of the 
Revised Statutes. 

If it is claimed that Section 333 (2) em- 
powers the President by the military gener- 
ally to_ enforce the federal statutes relating 
to the Judicial Department created by Article 
III of the Constitution, including the enforce- 
ment of court decrees—an argument that 
might at first blush appear to have some sup- 
port on the face of the section—it will be 
remembered that whenever Congress deter- 
mined to invest the President with wer to 
enforce such decrees, Congress in 1866 and 
1870, in_ civil rights legislation specifically 
conferred such power, later incorporated in 
Section 1989 of the Revised Statutes and re- 
pealed in 1957. In addition, Congress has 
carefully spelled out that the United States 
Marshal shall execute such decrees with the 
aid of a posse comitatus. It would seem mani- 
fest that the specific should definitely con- 
trol over the general, and that repeal of the 
specific pore is congressional action indi- 
cating that the power to enforce federal 
court decrees by use of military power should 
not exist. To hold otherwise would charge 
Congress with useless duplication in Sections 
1989 and 5299 of the Revised Statutes, not- 
withstanding one of the purposes of Revised 
Statutes was to eliminate “redundant” pro- 
visions. Act of June 27, 1866 (14 Stat. 74, 75). 
If Congress in 1957 had construed Section 333 
as susceptible of a construction authorizing 
military enforcement of a court decree. a 
repeal of that section would doubtless have 
been included also. The purpose manifested 
by the repeal is unequivocal that no such 
power should exist. To reach a contrary con- 
clusion, the court would have to conclude 
that not only were the Revised Statutes “re- 
ents" but that the 1957 repeal was a use- 
less act. 
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Sections 332 and 333 empower the 
President to “call into service such of 
the militia of any state, and use such of 
the Armed Forces, as he considers nec- 
essary” when “unlawful obstructions, 
combinations or assemblages” make it 
“impracticable to enforce the laws of 
the United States in any state or ter- 
ritory by the ordinary course of ju- 
dicial proceedings”. These sections 
themselves clearly differentiate between 
“laws of the United States” and judi- 
cial decrees to enforce them. There is 
no conflict between Section 1989 of the 
Revised Statutes, just repealed, and 
Sections 332 and 333 of Title 10 gov- 
erning the Armed Forces. Section 1989 
was a specific statute relating to the 
“execution of judicial process”. Sec- 
tions 332 and 333 relate to enforcement 
of “laws of the United States” where 
“judicial proceedings” are “impracti- 
cable”. The difference is sharp and 
clear. There is, as every one knows, no 
Act of Congress requiring integrated 
schools. In fact, in addition to estab- 
lishing and maintaining segregated 
schools in the District of Columbia 
schools for many decades right down 
to the recent decision of the Supreme 
Court in the Bolling case, companion 
to the Brown case, Congress directly 
recognized segregated schools in the 
states and the District of Columbia as 
late as 1946 in the school lunch legisla- 
tion, by requiring separate but equal 





Enforcement of Federal Court Decrees 


116 American Bar Association Journal 


distribution of the federal funds pro- 
vided for that purpose. 42 U. S. Code 
1760. 

And so, however we approach the 
legal problem, we arrive at what seems 
to be the inevitable legal conclusion 
that the President has no power de- 
rived from Congress to enforce federal 
court decrees rendered under Article 
III of the Federal Constitution. 

It is clear that Congress in 1957 in- 
tended that the President should have 
no such power, but that such decrees 
rendered under the judicial article 
should be enforced only by the United 
States Marshal with a posse comitatus, 
if necessary. 

The President has, as noted at the 
outset, squarely predicated his action 
on an assumed duty to enforce federal 
court decrees on the basis of Sections 
332 and 333 of Title 10,° and not on the 
basis of suppressing “domestic vio- 
lence”. That is the only way he could 
avoid a clash with Article IV, Section 
4, of the Constitution, which says that 
the United States shall protect each 
state “against invasion, and on applica- 
tion of the legislature, or of the execu- 
tive—when the legislature cannot be 
convened—against domestic violence”. 
The Federal Government is not to in- 
terfere in a case of “domestic violence” 
within a state unless invited by the 
representatives of the people. The Con- 
stitutional Convention was even fear- 





ful of reposing this inviting power in 
one man alone, but insisted that the 
state legislature do the inviting, if at 
all possible. The Founding Fathers 
were taking no chances with an all- 
powerful central government and did 
not want that government to interfere 
within a state unless expressly invited. 
The tread of Red Coats on the streets 
of Boston was still ringing in their 
ears. Fresh was the memory that royal 
governors did the inviting—not mem- 
bers of colonial assemblies. 

The Founding Fathers closed the 
book forever on the exercise of such 
unrestrained executive ‘power as led 
to the Revolution. They remembered 
Cromwell and George III. They knew 
history. They knew despotism. And 
they provided against it. 

As Mr. Justice Brandeis said, dis- 
senting in Myers v. United States, 272 
U. S. 52, 293 (1926) : 





The doctrine of the separation of 
powers was adopted by the Convention 
of 1787, not to promote efficiency but 
to preclude the exercise of arbitrary 
power. The purpose was, not to avoid 
friction, but by means of the inevitable 
friction incident to the distribution of 
the governmental powers among three 
departments, to save the people from 
autocracy. 

While under Article II they made the 
President Commander in Chief of the 
Army and Navy of the United States 
“and of the militia of the several states 
when called into actual service of the 
United States”, and imposed on him 
the duty to “take care that the laws of the 
United States be faithfully executed”, 
they were careful to provide that Con- 
gress should have power “to provide 
for calling forth the militia to execute 
the laws of the union, suppress insurrec- 
tiones and repel invasiones”, and power 
“to make rules for the government and 
regulation of the land and naval 
forces”. These subjects were advisedly 
delegated to Congress under Article I 
and not to the President under Article 
Il. (See The Federalist, No. 24). 
Hence Congress alone was empowered 
to determine how, when, and in what 
circumstances the President may call 
forth “the militia to execute the laws 
of the union” within the United States. 

That acts of Congress are valid in- 
sofar as they authorize the President to 


‘call forth “the militia to execute the 


laws of the union”, has been long ago 
decided.!° But where in the Constitu- 
tion is there authority to use regular 
land and naval forces to execute the 
laws of the union? Is the use of the 
militia exclusive? !! 

At the time the Constitution was 
written there were, under the Con- 
federation both regular federal troops 
and state militiamen. The regular army 
of “Continentals” that served under 
Washington in the Revolutionary War 
was almost completely disbanded when 
peace came. During the Confederation 


(Continued on page 187) 


9. See footnotes 7 and 8. 

10. Martin v. Mott, 12 Wheat. 19 (1827); 
Luther v. Borden, 7 How. 1, 43-44 (1848); 
= v. Constantin, 287 U.S. 378, 399 
(1932). 


11. Since the act of March 8, 1807 (2 Stat. 
443), carried forward into R.S. 5297 and into 
present Title 10, Congress has included the 
regular land and naval forces, as well as the 
militia, in statutes relating to the execution 
of the laws, probably under its concept of 
the ‘“‘necessary and proper” clause. 
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A Judge Looks at His Profession: 


‘Farewell the Plumed Troop and the Big Wars’’ 


by A. Sherman Christenson * United States District Judge for the District of Utah 


The law is a noble profession, and lawyers ought to be proud of it. In 


this article, Judge Christenson looks back upon his years of practice at 


the Bar (not without some nostalgia) with satisfaction and pride. His 


enthusiasm for his profession is refreshing at a time when we hear and 


read so much criticism of lawyers and the courts. “Why shouldn't I be 


enthusiastic about the practice of law?” he asks. “For years before | 


entered it, I looked with envy upon those who were thus engaged. | admired 


from afar the giants of the profession’s past—Blackstone, Kent, Marshall, 


Webster, Erskine, Hall, Choate, Lincoln, Hughes and the many other 


greats who have distinguished it.” 





Since I was about ten years old, | 
wanted to be a practicing lawyer. | 
started to work part-time as janitor, 
typist and collector in a law office when 
in second-year high school. For more 
than twenty years, I was a member of 
the profession in active general prac- 
tice. During particularly the latter half 
of that period, I came to believe that 
the life of a trial attorney held all of 
the thrills, satisfactions and honors 
that anyone could wish for a lifetime. 
Amidst the strife and turmoil of the 
courtroom, my life was yet content by 
reason of these ambitions realized. 

Now, within a few brief years, I find 
myself far removed in spirit, if not in 
body, from the “tumult and shouting”. 
When I realize that probably never 
again shall I engage in the active prac- 
tice of my profession, there come to me 
the lines from the third act of one of 
Shakespeare’s tragedies, where Othello 
is moved to say: 


Farewell the tranquil mind; farewell 
content! 





Farewell the plumed troop and the big 
wars 

That make ambition virtue! O, fare- 
well! 

Farewell the neighing steed and the 
shrill trump, 

The spirit-stirring drum, the ear-piere- 
ing fife, 

The royal banner and all quality, 

Pride, pomp and circumstance of glor- 
ious war! 

And, O you mortal engines, whose rude 
throats 

The immortal Jove’s dread clamours 
counterfeit, 

Farewell! Othello’s occupation’s gone! 


Othello’s adieu, as you will recall, 
was occasioned by the supposed defec- 
tion of his wife. My farewell, of course, 
did not involve any such doubts. | shall 
always be grateful to her for standing 
by me no matter what the demands of 
my profession have been. However, 
there was another lady involved. The 
thing that disturbed me was the neces- 
sity of her abandonment—green eyes 
and all. I felt a sense almost of unfaith- 
fulness in leaving the “jealous mis- 






tress” of forensic law for the prosaic 
and passionless impartiality of a bleak 
bench. 

Before [| become completely indoc- 
trinated as a judge, while my memory 
of the practice on the other side of the 
bench is sharp, | want to pay my re- 
spects to the practicing fraternity, to 
those who have made, or who hope to 
make, it their life’s work. 

The practice of law is, in truth, a 
great profession, notwithstanding some 
of the things that have been written 
about it. 

Not long ago, I was amazed and 
shocked in examining a book of so- 
called “Familiar quotations” to find un- 
der the titles of “Law” and “Lawyers” 
a collection of almost wholly antag- 
onistic comment, the following being 
typical: 


The law doth punish man or woman 
Who steals the goose from off the com- 
mon, 
But lets the greater felon loose, 
That steals the common from the 
goose. 
[From an anonymous source 


dating back to 1764] 


The law, in its majestic equality, for- 
bids the rich, as well as the poor, to 
sleep under bridges, to beg in the 
streets, and to steal bread. 

[Anatole France’s writings] 
Law grinds the poor, and rich men 
rule the law. 
[Goldsmith’s “The Traveler” 


Why is there always a secret singing 
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When a lawyer cashes in? 
Why does a hearse horse snicker 
Hauling a lawyer away? 

[Carl Sandburg } 


A Lawyer thou?—draw not nigh! 
Go carry to some fitter place 
The keenness of that practiced eye, 
The hardness of that sallow face. 
[From Wordsworth | 


Miserable Libels Against 
A Deserving Profession 


It may be noted that most of these 
expressions were from by-gone years. 
Their impression to some extent car- 
ries over to the present time. Those 
who give the matter any thought—un- 
fortunately, many do not—must know 
that these are not truths generally 
speaking. Yet, this is the pitch of the 
entire collection. They are not even 
good caricatures of truth. They are, for 
the most part, miserable libels against 
a profession which is not among the 
least deserving of praise for private al- 
truism or for public service; against a 
legal system which, in spite of the size 
of our country and the necessary com- 
plexities of its organization, assures for 
the average citizen more vigorous pro- 
tection for life and person, more wide- 
spread justice, more equality under 
law, more effective protection for indi- 
vidual rights, more evenly distributed 
economic opportunity, more security in 
person and property, greater personal 
freedom, than could be found under 
any other system or in any other 
period. 


It is time that we, as lawyers, said 
something about it—did something 
more about it. Surely we must not close 
our eyes to the necessity of criticism, 
including self-criticism, nor to the ne- 
cessity of improving both our profes- 
sion and the administration of justice. 
Among our contemporaries may be 
found—must be found—one or more 
with the imagination, courage and 
vision to take the next step beyond pre- 
trial procedure and the present Federal 
Rules of Civil Procedure to more effec- 
tive and speedy judicial administra- 
tion. But the point I make is that these 
objectives cannot be achieved in the 
absence of professional self-respect 
and public acceptance, and co-operation 
based thereon. The point is that we, 
ourselves, must recognize the strengths 
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of our own calling instead of permit- 
ting ourselves to be reminded con- 
stantly of, and benumbed by, its weak- 
nesses—real or fancied. 


We have come to be almost apol- 
ogetic about our calling. Physicians, 
surgeons, dentists and even veteri- 
narians proudly add the prefix “doc- 
tor” to their names and are addressed 
as such with due respect, as are many 
teachers and professors. | have won- 
dered why there should not be some 
similar designation for attorneys—per- 
haps “LL.D.” instead of “M.D.” and 
“Lr.” instead of “Dr.” 

Most practicing lawyers, one way 
or another, underrate themselves—“‘sell 
themselves short”. They underrate 
themselves as professional men; as hu- 
man beings, needful and deserving of 
reasonable relaxation and leisure; as 
community leaders; and financially. 

We all know lawyers possessing fine 
training and abilities who end up with 
about the same mortgages on their 
homes that they placed there during 
their first few years of practice; who 
hesitate to evaluate their time and effort 
at least equal to those of a plumber, 
bricklayer or electrician; who are con- 
scious of substantial real estate com- 
missions being paid in transactions 
participated in by them, but who are 
hesitant when they submit bills in 
small fraction of what the realtor col- 
lects for less responsibility and effort; 
who are considerably less professional 
in the fees they charge than are the 
doctors, the architects, the engineers. 

Lawyers particularly are required to 
maintain appropriate standards of liv- 
ing and professional facilities. They 
yet do not consistently evaluate their 
services on a professional basis even 
when there exists a clear ability to pay 
on the part of clients. A few are out 
of reason on the high side—the many 
are out of reason on the low side. And 
there is no profession, including the 
medical profession, that does more 
gratuitous work for those unable to 
pay. 

Is there any reason why lawyers 
should not, like doctors or dentists or 
factory workers, take at least two days 
off each week to “recreate” them- 
selves? Why should they be required 
to work six or seven days a week and 





late hours at night in order to keep 
going? Is there any valid reason why 
they should not be able to break away 
from their practices more generally to 
attend refresher courses or institutes? 
Again, too frequently, it is because we 
underrate ourselves and our profes- 
sional privileges and obligations. We 
sometimes underrate ourselves in wor- 
rying too much about what our clients 
or the public may think; in failing to 
be objective; in not exercising the 
“courage of exclusion”, be it to elim- 
inate weak arguments from briefs or 
unmeritorious claims from contentions. 


Finally, we underrate ourselves by the 
small monetary values we place upon 
our bar organizations. Twenty-five 
dollars a year to belong to, and main- 
tain the Utah State Bar, our associa- 
tion which gives us the right to prac- 
tice! A nominal cost for American Bar 
Association membership! Negligible 
local bar dues! Most artisans or trades- 
men would consider these a pittance in 
relation to their union obligations. 
These may not be the most significant 
measures of our professional status but 
they do suggest some of the ways in 
which we may enhance that status by a 
a more appropriate manifestation of 
merited self-esteem. 


_ Professional Status .. . 


Positive Evidence 


Turning now to some of the positive 
evidences of the status of our pro- 
fession: 

During the last few years while I 
have been able to size up the Bar more 
objectively from the Bench, I have 
been impressed with its quality—the 
earnestness, diligence and ability which 
characterize it. The service rendered 
by attorneys appointed to represent in- 
digent defendants is worthy of special 
comment. It has been a thrill to ob- 
serve the skill and loyalty with which 
such cases have been tried. One would 
never know from the steadfast devotion 
to the interests of their clients that 
most of the lawyers not only have been 
unpaid, but have been serving complete 
strangers with no claims upon them 
except for the common bond of human- 
ity and the force of professional ideals 
and duty. One cannot fail to contrast 
such cases with that reported by Dr. 
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Iwan Sipkov in the Federal Bar News 
for February, 1955, concerning the 
1949 trial of Traicho Kostov and his 
ten associates in Bulgaria. Kostov’s 
counsel in his address “on behalf of 
his client”, after criticizing the cap- 
italistic system and praising the legal 
order of the Soviet Union and its sat- 
ellites, continued as follows: 


And Comrades Judges, it is my duty, 
in accordance with my conscience, to 
make the following statement. As a 
lawyer, as a citizen of our Republic 
and as your true assistant, evaluating 
all these data and all that was released 
here in the courtroom, I admit that in- 
deed the facts of the indictment are 
proved. Yes, your sentence will 
convict not those eleven persons alone. 
It will also be a sentence against Tito’s 
clique; it will also be a_ sentence 
imperialistic 
must be a sentence against the front of 


against aggression. It 
warmongers, aggressors, the enemies of 
mankind. In this sense, the sen- 
tence of the Supreme Court will also 
have an historical, educational and 
wholesome significance. I am 
awaiting your sentence as an act of 
justice and an expression of supreme 
justice. 


Can anyone imagine a member of 
our profession “representing” his cli- 
ent in such manner? 

The legal profession as a function- 
ing part of the machinery of govern- 
ment makes an immeasureable contri- 
bution to the cause of justice. Without 
it the courts, as we understand them, 
simply could not operate. The impor- 
tance of office practice is not meant to 
be minimized. The disputes that are 
avoided by out-of-court advice, the dif- 
ficulties that are settled in conference 
and negotiation, the part office practice 
plays in making the wheels of our eco- 
nomic, social and political system 
quietly and efficiently turn, when con- 
sidered in the light of the number of 
office contacts and the number of law 
offices throughout the country, stagger 
the imagination. 

But purely in litigated matters, the 
service of the legal profession as such 
is vital. The enlightenment of the court 
by counsel on the facts and law of the 
case, the submission of briefs, the or- 
derly presentation of relevant evidence, 
the framing of the issues, the prepara- 
tion of documents for the court’s ac- 


tion, the testing of the credibility and 
accuracy of observation and reporting 
of witnesses through cross-examina- 
tion, the organization of the evidence, 
the countless tasks necessary in the 
processing of a case for trial, are serv- 
ices that could be performed effectively 
in no other manner compatible with 
our concept of individual rights. There 
are few things more refreshing, and 
nothing more conducive to the proper 
administration of justice, than the con- 
duct and advice of an attorney who 
knows not only what his client’s rights 
are, but what his client’s duties are; 
who does not hesitate to advise and 
represent with an independent, cour- 
ageous and intelligent recognition of 
both; who knows how to present his 
client’s cause and who is prepared to 
do it. Incidentally, if you happen to be 
on the other side, there is no more 
dangerous adversary. 


The Lawyer’s Role 
in Judicial Administration 
The importance of the practicing at- 
torney as part of the court machinery 
is aptly characterized in a statement of 
Joseph Henry Benton, quoted in a book 
by Judge Orie L. Phillips in collabora- 
tion with Judge Philbrick McCoy.! 
“The significance of a lawyer’s oath”, 
says Benton . . . “is that it stamps the 
lawyer as an officer of the state, with 
rights, powers and duties as important 
as those of the judges of the courts 
themselves”. From this same book, a 
further quotation is drawn which pretty 
well sums up what has been said about 
the place of lawyers in the administra- 
tion of justice: 


Every pleader is to be charged by 
oath that he will not maintain nor de- 
fend what is wrong or false to his 
knowledge, but will fight for his client 
to the utmost of his ability (that he 
will) put on before the Court no false 
delays, nor false evidence. nor move 
nor offer any corruptions, deceits, 
tricks or false lies, nor consent to any 
such, but truly maintain the right of 
his client, so that it fail not through 
any folly, negligencé or default in him. 


Can we sense this dual and finely 
balanced responsibility of the modern 
lawyer to his client and to the cause of 
justice, which is, indeed, a concept at 





A Judge Looks at His Profession 








A. Sherman Christenson has been 
United States District Judge for the 
District of Utah since 1954. A former 
President of the Utah State Bar, he 
practiced in Provo, Utah, from 1933 


until his appointment to the Bench, 
taking time out in 1942-1945 for 
service in the Navy. He was a 
member of the Utah Board of Bar 
Examiners from 1939 to 1942. 





once delicate and transcendent? Can 
we more fully appreciate the noble her- 
itage which is ours in this concept by 
noting that its statement as above quot- 
ed dates from the time of Edward II, 
in the year 1307! 

The quality of a lawyer is not neces- 
sarily measurable by the money in- 
volved in his cases. Not all lawyers will 
try big cases; few of us at first do. But 
every case well tried is, in a sense, a 
great case. It is said that Webster had 
the quality of endowing with greatness 
every case in which he took part. To 
some degree, great advocacy is pos- 
sible in every case. What was said by 
George Rossman, Justice of the Su- 
preme Court of Oregon (as reported in 
16 F.R.D. 403) concerning the appellate 
practice, is true to an extent about the 
practice in courts of original jurisdic- 
tion: 


Appellate practice, even in cases in- 
volving small sums may offer attractive 
returns. The decision announced in a 
case argued today will outlive the at- 
torney and carry his name into eter- 
nity. His brief, when bound together 





1 Conpuct “OF JUDGES AND LAWYERS, pub- 
lished for the Survey of the Legal Profession, 
by Parker & Company, Los Angeles, California, 
1952 
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by the law librarian with others argued 
during the same term, may be an en- 
during monument of his skill. When an 
attorney writes such an excellent brief 
that some of its passages make their 
way into the eventual decision, he ex- 
periences a sense of gratification and 
if the decision becomes a part of a law 
school casebook, where it will school 
future generations of lawyers, he will 
deem that his efforts were well re- 
warded. 


There are two other undertones of 
sensibility that lawyers must have to 
be at their best in addition to the usual 
five senses: the sense of liberty and 
the sense of right or justice. Chief Jus- 
tice Charles Evans Hughes wrote: 


The fundamental conception which 
we especialiy cherish as our heritage 
is the right to law itself, not as the 
edict of arbitrary power but as the law 
of a free people springing from custom, 
responsive to their sense of justice, 
modified and enlarged by their free 
will to meet conscious needs and re- 
strained by authority which is itself 
subject to law—the law of the land. 


Acting within the framework of the 
law, lawyers historically have been the 
shock troops of freedom. Today, there 
are few other appeals that move a law- 
yer like those of liberty and justice. 

The late Mr. Justice Robert Jackson 
epitomized lawyers generally when he 
wrote concerning the country lawyer: 


But he loved his profession, he had 
a real sense of dedication to the admin- 
istration of justice, he held his head 
high as a lawyer, he rendered and ex- 
acted courtesy, honor and straightfor- 
wardness at the Bar. He respected the 
judicial office deeply, demanded the 
highest standards of competence and 
disinterestedness and dignity, despised 
all political use of, or trifling with, ju- 
dicial power. The law to him 
was like a religion, and its practice 
was more than a means of support; it 
was a mission. He was not always pop- 
ular in his community, but he was re- 
spected. Unpopular minorities and in- 
dividuals often found in him their only 
mediator and advocate. He was too in- 
dependent to court the populace—he 
thought of himself as a leader and law- 
giver, not as a mouthpiece. He “lived 
well, worked hard and died poor.” Of- 
ten his name was in a generation or 
two forgotten. It was from this brother- 
hood that America has drawn its 
statesmen. A free and self-gov- 
erning Republic stands as a monument 
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for the litth known and unremem- 
bered as well as for the famous men 
of our profession. 


An Englishman, Reginald L. Hines, 
in his book entitled Confessions of an 
Uncommon Attorney, spoke about the 
legacies left by the members of our 
profession as follows: 


And then, there is the blessed assur- 
ance that, as a lawyer, his “works do 
follow him”, not into the grave, but 
into the workaday lives of his clients. 
Long after he is dead and gone, men 
and women will be acting upon his ad- 
vice, will be carrying out his direc- 
tions, will be ordering their affairs in 
strict observance of his written word. 
Estates will go on devolving under the 
settlements he drew. Husbands, wives 
and children will go on being protect- 
ed by the trusts he created. Beneficiar- 
ies will rise up and bless him for the 
wills he made. Year after year, tenants 
will occupy or trade or farm, relying 
upon the agreements and the leases he 
approved. 


I have welcomed this opportunity to 
marshal some of the evidence, however 
fragmentary, in behalf of the public es- 
teem and self-esteem of the practicing 
lawyer. If I have been enthusiastic, | 
make no apology. Being no longer in 
active practice, I should be able as well 
as anyone to say what I think needs to 
be said without inhibitions which mod- 
esty might otherwise impose. Why 
shouldn’t I be enthusiastic about the 
practice of law? For years before I en- 
tered it, | looked with envy upon those 
who were thus engaged. | admired 
from afar the giants of the profession’s 
past—Blackstone, Kent, Marshall, 
Webster, Erskine, Hall, Choate, Lin- 
coln, Hughes and the many other 
greats who have distinguished it. 


In pursuing the practice | have 
found satisfactions beyond my hapes, 
and rewards far beyond my deserts. 

My life as a lawyer has alternately 
raised me to the heights and dropped 
me to the depths and has taught me, 
after a fashion, humility as well as 
pride; it has given a lift to my spirit 
and has helped me better to under- 
stand my fellowman. It has been a con- 
tinuous advanced course in history, 
medicine, accounting and engineering, 
not to mention law. It has been pro- 
vocative intellectually. It has furnished 


a series of moral object lessons, some 
of which I can only hope I have ab- 
sorbed. It has taught consideration, tol- 
erance and understanding to the extent 
that it has been given to me to heed its 
teachings. It has brought to me so 
many troubles of others that it has sel- 
dom occurred to me to worry about my 
own. Its financial incidents have not 
been the most impressive, yet they have 
somehow provided most of the neces- 
sities and many of the luxuries of 
life. It has permitted us to live with 
reasonable fullness. And with it all, it 
has furnished a life in which there 
have been precious few dull moments. 

Why shouldn’t I be proud of it? | 
have known the quality of its service, 
not only in the cause of justice but in 
the cause of liberty, of humanity. 

Why shouldn’t I be sentimental 
about it? I have watched my predeces- 
sors and my contemporaries at the Bar 
fight the good fight, with courage, ded- 
ication, grace and at least half of them, 
on the losing sides, with sometimes bit- 
ter disappointments. I have seen many 
of them, in the midst of the battle, go 
down only when their bodies could no 
longer respond to the bidding of their 
spirits. 

Why shouldn't I be grateful to this 
profession, this calling, this way of life, 
which has stood watch on the ramparts 
of liberty and justice under law, and 
has given these ideals deeper meaning 
and enlarged application with the pass- 
ing of the years? 

So that there may be no misconcep- 
tion, | add this postscript: I am happy 
to be a judge; I have appreciated my 
association with my colleagues on the 
bench and feel honored by that asso- 
ciation. | enjoy, and believe I shall 
continue to enjoy, my judicial work. 
But man’s emotions are seldom un- 
mixed. As I see young people on the 
threshhold, as I see my brothers at the 
Bar in the midst of battle for individ- 
ual rights, for professional achieve- 
ment, for justice, in the midst of the 
sound and the tumult, but with the con- 
tentment that comes to them from hav- 
ing found a lifetime work deserving of 
love, my thoughts re-echo, somewhat 
sadly, the phrases from Othello: “Fare- 
well the tranquil mind; farewell con- 
tent! Farewell the plumed troop and 
the big wars... .” 
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Defending Our Courts: 


The Duty of the Legal Profession 


by Charles S. Rhyne * President of the American Bar Association 


“Judges, not being wholly free to defend themselves, are peculiarly 


entitled to receive the support of the Bar against unjust criticism and 


clamor.” This sentence is from Canon 1 of the Canons of Professional 


Ethics. In this article, Mr. Rhyne calls attention to this cardinal rule of 


professional conduct, pointing out that lawyers must always distinguish 


between criticism of judges’ decisions (which is often a professional duty) 


and criticism of judges. In times like ours, when the ship of state is sailing 


in stormy waters, men often disagree with decisions of the courts, and 


violent disagreement leads to impassioned personal attacks upon judges. 


It is this sort of attack, Mr. Rhyne declares, from which lawyers ought to 


defend courts. The article is taken from an address delivered before the 
State Bar of New Mexico last September. 





Our system of government is no 
stronger than our courts, and our 
courts are no stronger than the strength 
of the public’s confidence in them. The 
ever-rising tide of criticism of judges 
and our courts makes this a most 
appropriate time to remind lawyers of 
their duty to uphold public esteem for 
our judiciary so as tc maintain public 
confidence in our courts as an institu- 
tion of government. Some of this cur- 
rent criticism is of such character as 
to lead to disrespect and loss of con- 
fidence in all law, all courts and all 
lawyers. 

The preamble to the Canons of 
Professional Ethics as promulgated by 
the American Bar Association provides: 


In America, where the stability 
of Courts and of all departments of 
government rests upon the approval 
of the people, it is peculiarly essential 
that the system for establishing and 
dispensing Justice be developed to a 


high point of efficiency and so main- 
tained that the public shall have ab- 
solute confidence in the integrity and 
impartiality of its administration. 


Our Government was established 
with three separate branches specifically 
to create a balance of power. The 
checks which each of these branches 
has on the others are our best insurance 
that the absolute power necessary to 
form a tyranny will never vest in any 
one branch. If the American public 
loses its respect for our courts, one 
third of our governmental system of 
checks and balances will be stripped 
of its power. This is axiomatic, for no 
organ has power absent either respect 
or fear; and fear has never been an 
arm of democracy. If one of our three 
branches of government may be de- 
stroyed, none is safe. Unless our 
court system can maintain its position 
of dignity and respect in the eyes of 
our public, the foundation of our way 


of life is in danger. The truth inherent 
in this reasoning is sufficiently grave to 
merit our thoughtful, objective con- 
sideration. Personal reactions and judg- 
ment as to any individual recent de- 
cision must be laid aside and the grave 
problem of the current situation con- 
sidered. 

It is deeply disturbing that the 
nationwide attack on our courts has 
gone beyond criticism of individual 
decisions to the hurling of personal 
insults and vilification at judges and 
that this type of attack has reached the 
point where the confidence of the pub- 
lic in our courts as an institution of 
government may be impaired. Defense 
of our judiciary as such an institution 
must not and should not interfere with 
or impair the right and duty of any 
man to express reasoned criticism of 
any decision of any court he believes 
to be erroneous. 

The American people have not hesi- 
tated to rebuke powerful and popular 
presidents who struck out against the 
courts and especially the Supreme 
Court of the United States, and our 
people are not likely to be swayed by 
the hysterics of the lunatic fringe. But 
there is danger indeed, when the 
courts are assailed by sensible and well- 
intentioned citizens who have let their 
disagreement with individual decisions 
lead them into irresponsible criticism 
of the courts as an instrument of 
government. 
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Defending Our Courts 


In discussing this subject one would 
be less than frank if he did not face 
up to the fact that while other courts 
have been criticized, the major target 
of the current criticism is the Supreme 
Court of the United States. But there 
are attacks on other courts, and re- 
cently an article by a nationally known 
newspaper columnist made a violently 
vicious attack on all lawyers and all 
courts. So while the Supreme Court of 
the United States is used as an illustra- 
tion, the problem herein discussed is 
by no means limited to that Corrt. 


Certain issue; which have come be- 
fore the Supreme Court recently have 
been highly controversial. The segre- 
gation cases, regardless of their resolu- 
tion, were bound to offend the con- 
victions of an appreciable portion of 
our population. The internal security 
decisions grappled with the basic con- 
flict between the rights of the indi- 
vidual and the necessary powers of the 
sovereign. Again public opinion was 
bound to be divided. But what case in 
the Supreme Court is not highly con- 
troversial and highly important? There 
are no easy cases in the Supreme Court 
of the United States. The more im- 
portant the case, the more nicely bal- 
anced the conflicting interests involved, 
the more essential it is that criticism 
and debate concerning the decision be 
conducted on a high plane. 


The Erie Case... 
A Scholarly Opinion 


There is certainly nothing wrong 
with criticism of judicial decisions. 
Many great advances in our juris- 
prudence have stemmed from the 
reasoned criticism of judicial decisions 
by lawyers and scholars. It is well to 
recall the opening sentence of Mr. 
Justice Brandeis’ landmark opinion in 
Erie Railroad Company v. Tompkins. 
“The question for decision”, he wrote, 
“is whether the oft-challenged doctrine 
of Swift v. Tyson should now be dis- 
approved.” Whether you agree or dis- 
agree with his conclusion, you must 
that Mr. Justice Brandeis’ 
scholarly opinion was a tribute to the 
constructive criticism and searching 
historical evaluation to which the doc- 
trine of Swift v. Tyson had been sub- 
jected. 


concede 
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Thus, it is not at all disturbing that 
large numbers of intelligent persons 
should disagree with the legal reason- 
ing of the Court, the authorities cited, 
or lack of them or the ultimate decision. 
But it is extremely serious that personal 
insults are now hurled at members of 
the Court in place of criticism directed 
at their decisions. One may disagree 
with an opponent, and yet respect him 
and his motives. Disagreement is a 
sure sign of intellectual activity—the 
freedom of thought which is essential 
But that dis- 
agreement runs rampant in the form 


to democracy. when 
of malicious charges directed toward 
undermining and smearing the op- 
ponent, this is cause for freedom-loving 
men to become alarmea. For this type 
of attack cares little for the virtue of 
truth, 


All of us are somewhat familiar with 
the history of the Supreme Court of the 
United States. In its decisions one can 
trace most of the significant social, 
political and economic trends and de- 
velopments of our nation. The Court 
began its role as a resolver of great 
national issues in the classic case of 
Marbury v. Madison. The majority 
opinion by Chief Justice John Marshall 
stated that conflict between a federal 
statute and our Constitution must be 
resolved in favor of the Constitution,- 
the supreme law of the land. Although 
this declaration was actually mere 
dictum, it was widely accepted as con- 
trolling on the power of the Court to 
rule on the validity of federal statutes. 


Opponents lashed out at the language 
of the opinion. Many eminent men, 
among them President Jefferson, were 
extremely critical. They took the posi- 
tion that each branch of the govern- 
ment had the exclusive power to pass 
on its own authority. Rational grounds 
were advanced for this argument. 
Certainly many persons must have 
considered the decision that the judi- 
ciary could overrule the legislature to 
be a violent misuse of judicial author- 
ity. Yet, now we look upon Marbury v. 
Madison as the very cornerstone of 
constitutional law. Absent this review 
of the constitutionality of federal legis- 
lation, the basic rights and freedoms 
we prize would be unprotected. The 









“gross usurpation” of 1803 is the 
“genius of John Marshall” today. 


McCulloch vy. Maryland introduced 
a line of decisions in which the Court 
established the supremacy of the Fed- 
eral Government in certain areas of 
power. Each infringement of states’ 
activity and each addition to federal 
powers brought forth a new barrage of 
criticism. So vehement and bitter were 
the feelings that several plans were 
suggested to limit or transfer the appel- 
late jurisdiction of the Court where the 
validity of statutes was involved. A 
number of eminent persons, including 
Senators and Representatives, joined in 
this crusade; but, fortunately, wiser 
heads prevailed. We now recognize the 
value of most of these decisions. All 
sections of our great nation have pulled 
together in time of emergency. Our 
commerce has not been hampered by 
duties, taxes or retaliatory measures 
between our states. The Court’s inter- 
pretations of our Constitution, even in 
the face of violent opposition at the 
time when made have made us nation- 
ally strong today. And I say this as 
one who respects and advocates states’ 
rights and deplores the ever-expanding 
octopus of the executive branch of the 
Federal Government. While not a legal 
matter strictly, it is only fair to insert 
a footnote here that state inaction in 
meeting modern needs and problems 
has contributed largely to that expan- 
sion. 


The Dred Scott Case... 
The Attitude of Lincoln 


The equality of man has always 
been a contentious issue. Every Amer- 
ican reads in grade school how the Su- 
preme Court returned Dred Scott to 
slavery. The hue and cry which arose 
from the abolitionists then was equal 
to any modern attack by segregation 
forces. President Lincoln was extreme- 
ly displeased with the decision. But he 
made a statement which we would all 
do well to ponder: 


We know the court that made it has 
often overruled its own decisions and 
we shall do what we can to have it 
overrule this. We offer no resistance 
to it. 


This was the position of a man will- 
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ing to shelve his personal disappoint- 
ment rather than lead an attack as he 
said against “our whole Republican 
system of government—a blow which 
if successful would place all our rights 
and liberties at the mercy of passion, 
anarchy and violence”. This must be 
the position of our legal profession. 
We must take the lead in upholding 
respect for our judicial system. Fight 
particular decisions if you believe they 
are erroneous. Endeavor to have them 
overruled. But we must not disparage 
the status of our courts as an institution 
of government by blanket attacks upon 
the courts, or even a particular court. 


It is needless to continue tracing the 
history of the Supreme Court in sup- 
port of the thesis herein stated. It is 
well known to all. Never a decade has 
passed that some great controversial 
economic, political or moral issue has 
not been resolved. Time has proved 
many of the decisions to be not only 
correct but brilliant. Others were later 
seen to be short-sighted or shallow and 
were overruled. But would we have it 
otherwise? Would it be better to have 
as our High Court of Justice a board 
of nine pacifiers whose chief function 
is to concede some basic value here 
and withhold a little justice there in an 
effort to appease a minimum of, say, 
90 per cent of the public? Or would 
we have nine legal minds, men, not 
gods, who wrestle with the great judi- 
cial issues of our day and resolve them 
to the best of their ability? Is our 
that 
important as 


first concern every decision be 
this is? The 


answer is clearly no. It is more im- 


correct, 


portant that we have independent 
judges, free to decide unfettered by 
outside pressures. If unpopular de- 
cisions can result in loss of appellate 
jurisdiction or impeachment of judges, 
how can we hope that fear of con- 
what is 


sequences of decisions—or 


even worse, political corruption—may 
not seep into and rust the scales of 
justice? 

Never forget that there were lawyers 
to present both sides of every great 
issue before our courts. The Court is 
persuaded or urged by lawyers to the 
decision it announces. Few indeed are 
the issues that are so one-sided that all 
will agree on the ultimate decision. 





We lawyers are part and parcel of this 
judicial process, and we are the only 
participants who can perform the pub- 
lic service here proposed. Our clients 
are not equipped to do it. Self-imposed 
judicial ethics and tradition forbid any 
response by the judiciary to attacks 
upon it no matter how false or un- 
warranted those attacks may be. 


Canon Number One of the American 
Bar of Profes- 


sional Ethics provides in part: 


Association’s Canons 


It is the duty of the lawyer to main- 
tain towards the Courts a respectful 
attitude, not for the sake of the tem- 
porary incumbent of the judicial office, 
but for the maintenance of its supreme 
importance. Judges, not being wholly 


free to defend themselves, are pecu- 
liarly entitled to receive the support of 
the Bar against unjust criticism and 


clamor. 


Judges of our courts speak publicly 
only in the discharge of their judicial 
function. They must bear criticism, 
even irresponsible and vicious criticism, 
in silence. These men have given up 
the right to criticize in order that the 
rest of us might be secure in that right. 
But we of the Bar have no such re- 
straint upon us. It is, therefore, up to 
us, the members of the Bar, to speak 
up in defense of our courts as an in- 
stitution of government. Our duty is to 
assume leadership here and see to it 
that our people have the correct facts 
and a proper appreciation of the place 
of the courts in our system of govern- 
ment. We cannot be content merely to 
note the comforting fact that an in- 
stitution which has survived the petu- 
lance and displeasure of a Jefferson, a 
Jackson and two Roosevelts—to say 
nothing of the tirades of lesser men 
almost certainly has the strength and 
vitality to survive present attacks. The 
Bar has its own obligations to dis- 
charge, and it is important to all of us 
that we do not fail in those obligations. 


It is not my purpose either to defend 
or to criticize any particular decision 
of any court. The basic point is that 
we of the Bar have a duty and a re- 
sponsibility to perform in maintaining 
the confidence of the public in our 
courts. Such confidence is the founda- 
tion of our whole system of govern- 
ment, and we must never allow it to 


Defending Our Courts 


be impaired or destroyed. We as a 
people may talk loud and strong of 
rights and liberties, but rights are as 
nothing without a redress and protec- 
tion in the courts. Chief Justice Mar- 
shall so truly said: 


The judicial department comes home 
in its effects to every man’s fireside, it 
passes upon his property, his reputa- 
tion, his life, his all. 


Recall also that the preamble to our 
recites that one of the 
purposes for which it was created was 
’. Certain it is that 
the judiciary as one of the three great 


Constitution 
to “establish justice’ 


branches of our government has always 
played a basic role in the lives of our 
people. Our people have a right to 
justice, soundly and properly adminis- 
tered. And we of the Bar have a duty 
to make the people secure in their 
We that duty by 
defending the courts against unjust 
attacks. 


rights. perform 


Do not forget, either, that the pres- 
tige of the Bar depends in large part 
upon public confidence in and esteem 
for the 
government. When we are guilty of 


courts as an institution of 
irresponsible criticism of judges and 
the courts, we are striking a body blow 
at our own standing in the estimation 
of the public. We are in effect “fouling 
our own nest”. 

These are critical times. The forces 
of Communism are constantly trying to 
One of 


their principal goals is to create dis- 


undermine our institutions. 
trust and dissension within our nation 


of life. 


Certainly this is no time for our own 


to make us doubt our way 


people to add impetus to the Red at- 
tack. 


ment is so directly opposed to the 


For no institution in our govern- 


concept of a supreme state as our 
courts. The rule of law and the supreme 


state cannot co-exist. 


A Priceless Heritage ... 


Freedom Under Law 

As lawyers and officers of the courts, 
we, of all Americans, are best able to 
appreciate our priceless heritage of 
freedom under law. In our daily life 
we see the great principles of democ- 
racy applied by our court system. We 


But 


tend to take them for granted. 
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Defending Our Courts 


whenever we stop and think, we must 
recognize that not one of our priceless 
freedoms—speech, religion, press, even 
criticism of government——would be safe 
without the final safeguard of the 
courts. Our whole future as a nation 
and as a people depends upon the 
maintenance of our independent judi- 
ciary to preserve the rights of our 
people. 

It is well to stress again that our 
court system is not above censure. No 
organ of government is. None of our 
institutions are perfect. As Mr. Justice 
David Brewer of the Supreme Court 


said in 1898: 


It is a mistake to suppose that the 
Supreme Court is either honored or 
helped by being spoken of as beyond 
criticism. 


But there is a vast difference between 


The President’s Page 


(Continued from page 99) 


medicine. This is a channel of infor- 
mation holding immense possibilities 
for reaching a large segment of the 
public. 

FourTH, important strides in the di- 
rection of greater understanding and 
co-operation between lawyers and doc- 
tors have resulted from the Associa- 
tion’s joint participation, with the 
American Medical Association, in the 
production of the current “Medicine 
and the Law” motion picture series. 
The first two films, “The Medical Wit- 
ness” and “The Doctor Defendant” 
have been immensely popular, and have 
been the occasion for joint meetings of 
the two professions in cities throughout 
the country. In some cases these have 
been the first such joint meetings ever 
held. In others, the films have helped 
bring about adoption of joint profes- 
sional codes of co-operation. While this 
is a form of inter-professional rela- 
tions, rather than “public” relations, it 
is nonetheless important to every law- 
yer. The Association has arranged 
hundreds of bookings of the first two 
films of the series, and plans to dis- 
tribute others as they become available. 


124 





American Bar Association Journal 





criticism stemming from constructive 
analysis of particular decisions and the 
uninformed, misleading statements and 
insults which are currently being 
hurled. As President Lincoln suggested, 
time spent in ranting and raving would 
be better used working to establish 
the fallacy of the unpopular holding. 
But no degree of disagreement justifies 
degrading the foremost protection of 
our finest heritage—freedom under 
law—a protection only the courts can 
guarantee. 

The American people have tradition- 
ally been ready to respect their courts 
and to look to them as the ultimate 
guardians of their liberties. “Justice” 
as Daniel Webster said: 


is the greatest interest of man 
on earth. It is the ligament which 
holds civilized nations together. Wher- 
ever her temple stands, and so long as 


These four outstanding projects are 
merely illustrations and do not begin 
to cover all the tremendous work being 
carried on in our over-all public rela- 
tions program. Our Chicago office daily 
furnishes special information about the 
profession to newspaper and magazine 
writers, as well as literature and mate- 
rials to other bar organizations. Our 
1954 documentary film “Dedication To 
Justice” has been shown to 560 bar 
audiences and on 169 television sta- 
tions with an estimated audience of 
7,000,000 persons. The Coordinator 
helps to keep bar officials everywhere 
advised of current developments in the 
public relations-bar activities field. 
Then, too, the American Bar News has 
an indirect public relations function: 
it enables individual members to know 
about and discuss with their colleagues 
and non-lawyer friends current, con- 
structive things the national organiza- 
tion of the Bar is doing. 


Truly, our Association is making 
great strides towards conveying to the 
public a true conception of the legal 
profession. But this is a job for all of 
us. The responsibility of the individual 
lawyer in this undertaking is a heavy 









it is duly honored, there is a founda- 
tion for social security, general happi- 
ness, and the improvement and progress 
of our race. 


To insure justice in our land, we 
lawyers must do all in our power to 
preserve the respect of the public for 
our courts. We are dually obligated as 
dedicated servants of the public and as 
officers of the courts to speak forth on 
every occasion to maintain confidence 
in our courts. 

The stake of the public at large in 
this matter is tremendous. A respected 
and strong judiciary and a respected 
and strong Bar are essential to main- 
tain our system of freedom under law. 
Maintenance of that freedom is essen- 
tial to the continued liberty of our 
people, and the continued liberty of 
our people is essential to the future of 
free peoples everywhere. 


one. He has it within his power to add 
to or detract from not only his personal 
standing as a lawyer but the standing 
of the legal profession as a whole. We 
have therefore thousands of “public re- 
lations counsellors” all over the United 
States who day by day, in attending to 
the interests of their clients and by 
their public services, are upholding the 
honor and reputation of our profession 
or who by unfortunate actions are 
tarnishing that profession’s standing. 
In these individual contacts lie our best 
public relations. It is therefore not 
enough to increase our work as an as- 
sociation. We members must individ- 
ually undertake to do our part in this 
never ending public relations effort. To 
be a lawyer and a member of the Amer- 
ican Bar Association is a wonderful 
privilege. One of the major responsi- 
bilities corollary to that privilege is to 
do everything in our power to promote 
the prestige and dignity of the profes- 
sion to which we belong. 


Richard P. Tinkham, Chairman of 
the Committee on Public Relations, and 
Don Hyndman, Director of Public Re- 
lations for our Association, will wel- 
come your comments and assistance. 
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The Client’s Security Fund: 


‘“A Debt of Honor Owed by the Profession” 


by Reginald Heber Smith * of the Massachusetts Bar (Boston) 


The Client’s Security Fund is a fund voluntarily established by the 


legal profession to reimburse the clients in the few cases in which attor- 


neys betray their trust and misappropriate funds. Such a fund has been 


established in England for many years as “a debt of honor first proposed 


and now willingly accepted by the profession”. 


Mr. Smith here urges the 


establishment of a similar fund in the United States. To the article is 


attached a table, setting forth, we believe for the first time, statistics on 


the number of lawyers disciplined for misconduct. 





The profession referred to in the 
title is the legal profession. However, 
it is the legal profession, not in the 
United States, but in England and con- 
sists of the more than 15,000 solicitors 
who are voluntary members of The 
Law Society. 

Among the many significant meet- 
ings in London was one arranged by 
the Section of Bar Activities of the 
\merican Bar Association. 

The words quoted above constituted 
the concluding sentence of the address 
by Henry B. Lawson, Esq., Chairman 
of the Finance Committee and Member 
of the Council of The Law Society. 

On the topic of “Guaranteeing the 
Fidelity 


represented by stout-hearted Hicks Ep- 


of Lawyers” we were ably 


ton, past President of the Oklahoma 


Bar Association, whose concluding 
words were: 

We come not with achievement but 
with frustration. . . . We come to 
learn, not to teach, to pray for help 
rather than preach. 

How is it that Americans who pride 


themselves on their practicality and 





“know-how” cannot do what their 
English brethren have been doing suc- 
cessfully for more than fifteen years? 

The American Bar Association, state 
and local bar associations, are doing 
excellent work in the field of public 
relations. They are spending substan- 
tial sums on literature, radio, films, 
broadcasting—for all of which they are 
entitled to great credit. 

But why overlook or shun a plan 
which at London Brian E. Toland, 
Chairman of the Compensation Fund 
Committee and Member of the Council 
of The Law Society, summed up thus: 

What you will all wish to know is 
whether on the evidence of the past 
fifteen years the Fund has accom- 
plished its purpose. The answer is an 
unqualified “Yes”. 

It is so far the most important step 
the Law Society has taken in the field 
of public relations . . . and has done 
more than anything else to enhance 
the prestige and honour of the pro- 
fession. 

Those of us who were privileged to 
hear Chief Justice Vanderbilt at the 
breakfast meeting of Scribes at our 


Chicago convention in 1954 will never 
forget the earnestness with which he 
pleaded for the speedy adoption of a 
client’s security fund. 

With his usual incisive logic he 
stated the case in a perfect syllogism. 

Mr. Epton, as Chairman of the As- 
sociation’s Special Committee on Law- 
yers Indemnity, has restated the case 
in almost the same words (80 A.B.A. 
Reports 328) in his 1955 report to the 
House of Delegates: 


It is in the public interest that the 
legal profession which includes the 
judges and law teachers as well as the 
practicing lawyers should control legal 
education and admissions to the bar. 

It is in the public interest that the 
legal profession should control the 
discipline and disbarment of lawyers. 

The public holds the organized bar 
responsible for the conduct of all mem- 
bers of the legal profession so long as 
they are members of the legal pro- 
fession. 

At Chief Justice Vanderbilt’s sug- 
gestion, the Institute of Judicial Ad- 


ministration made a study of the 


subject and on July 1, 1955, published 
an admirable report entitled Lawyer 
Indemnity Plans. 

This showed that such plans now 


NOTE: This article is a report prepared for 
the Survey of the Legal Profession. 

The Council. which governs the Survey, re- 
alizing that it was engaged in a lengthy under- 
taking, decided at the outset to publish each 
report on a particular subject as soon as it was 
ready and had the approval of the Council's 
Committee on Publications. More than 170 re- 
ports have been published. 

The report on “The Law Schools of the 


United States” will be issued early in 1958. 
The final report by the Director of the Survey 
is now in the process of preparation. 
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exist in: England, Scotland, Union of 
South Africa, New Zealand, Australia, 
and the following Provinces of Canada: 
Alberta, Nova Scotia, British Colum- 
bia, Ontario, Manitoba, Saskatchewan. 

Among the English-speaking and 
among the common law countries of 
the world, the United States is the 
laggard. 

How do we account for this? 


It is true that the idea of a client’s 
security fund has been called “social- 
istic”, “bolshevik”, “sovietism”, “regi- 
mentation”. The same terms have been 
applied to Legal Aid and Lawyer Re- 
ferral Service. The attack by epithet 
will fail and pass away because the 
American lawyer is honest, he thinks 
straight and he is proud of the honor 
of his profession. The way to convince 
him is to give him the facts. He will 
then proceed to draw his own con- 
clusions and to act on them. 

In 1953, President Robert G. Storey 
in his Annual Report (78 A.B.A. Re- 
ports 171) wrote: 

Banks have a system of insuring de- 
posits. Practically all business organi- 
zations require fidelity bonds for off- 
cials and employees handling money. 
Now and then a lawyer embezzles his 
client’s funds. Why shouldn’t each of 
us pay a small sum annually to provide 
indemnity for losses of clients’ money 
entrusted to members of our profes- 
sional organizations? 

I believe the American Bar Associ- 
ation should give serious consideration 
to this idea. I am confident 
plan will elevate our 
public esteem. 


such a 
profession in 


Speaking to the Cleveland Bar As- 
sociation on December 9, 1953, Dean 
Erwin N. Griswold of the Harvard Law 
School said: 

My first proposal is a fairly simple 
one. Would it not be a fine thing if 
local bar associations, like the Cleve- 
land Bar 
insurance fund, which would guaran- 


Association, established an 
tee, as a professional and association 
matter, that no client of a member of 
would loss 


the association suffer 


through the defalcation of his lawyer? 
Thomas L. Sidlo who, until shortly 
before his death, was the dedicated 
Chairman of the American Bar Associ- 
ation’s Standing Committee on Public 
Relations, endorsed President Storey’s 


plan on January 14, 1953, in these 


emphatic terms: 


Heaven speed the day when Indem- 
nification is an accomplished fact in 
this country. I sincerely believe that 
in and by itself it will improve the 
public’s opinion of us immeasurably 
almost literally over night. 

There has been one genuine diffi- 
culty—lack of authentic data on the 
risks involved. 

Existing casualty insurance compa- 
nies will cheerfully write a surety bond 
in the sum of $1,000,000 for a single 
law firm because the companies have 
ascertained how few the losses are. No 
law firm has ever gone into bankruptcy. 

But the same companies will not 
write a similar bond for the whole Bar 
in a given city or state because of lack 
of sufficient data. What is worse: if in 
a spirit of co-operation they asked bar 
associations for factual information, 
they would be given the silent treat- 
ment or a contemptuous brush-off. 

All basic facts about the legal pro- 
fession in the United States have been 
terra incognita throughout most of our 
history. Every year numerous articles 
were published on “overcrowding” but 
all had to admit that no one knew how 
many lawyers there were and _ their 
distribution throughout the nation. 

To improve the situation, the Amer- 


Bar 


Survey of the Legal Profession. The 


ican Association established the 
Survey began its task a decade ago 
and its independent Council selected 
Arthur T. Vanderbilt to direct it. 

He arranged the whole pattern for 
the Survey and its “marching orders”. 
One major division was Professional 
Ethics and Discipline. For Consultant 
in that field he chose Orie L. Phillips, 
Chief Judge of the U.S. Court of Ap- 
peals for the Tenth Circuit, who later 
was joined by Philbrick McCoy, Judge 
of the Superior Court in Los Angeles. 

Their report published in 1952 un- 
der the title of Conduct of Judges and 
Lawyers gives us the background, and 
here are excerpts from pages 92-95: 

Writing in 1935 the Committee on 
Ethics and 
said “The public inquires if the Bar is 


Professional Grievances 
ready, able and willing to rid itself of 
its malefactors; we trust that a satis- 
factory answer to this question will be 
made shortly by the Bar of the whole 
country. Indeed it must be made”. 
On behalf of the Bar and the public, 
the Survey undertook to ascertain the 


The Client’s Security Fund 





Reginald Heber Smith is one of 


the pioneers of the Legal Aid move- 
He is 
Director of the Survey of the Legal 
Profession and received the Ameri- 


ment in the United States. 


can Bar Association Medal in 1951. 





facts. . . . Because of the inability of 
the Bar—due perhaps to indifference— 
to furnish us with adequate informa- 
tion, the unable to say 
whether the available procedures are 
effective. 

In 1935, 26 states and the District of 
Columbia were able to furnish some 
statistical data. Hopefully, the Survey 
requested information for the period 
1928-1948. 

Although 34 states answered our 
questionnaire only 29 undertook to 
furnish the desired information as to 
disciplinary action. 


Survey is 


Today, as the table appended to this 
article shows, only one state fails to 
supply the essential information. 

How has this progress been accom- 
plished? The Committee on Scope and 
Correlation of Work, with the concur- 
rence of the Board of Governors, had 
the Survey recommendations as to 
discipline referred to a Special Com- 
mittee on Disciplinary Procedures of 
which Judge Phillips became chairman 
and Judge McCoy a member. 

In its 1955 Report the Committee 
proposed Rules of Court for Discipli- 
nary Procedures (80 A.B.A. Reports 
163, 470) and Rule 3.05 read: 


The clerk of this court shall main- 
tain a separate and permanent record 
of disciplinary proceedings setting 
forth the following facts: 1. Number 
of case, 2. Name of respondent, 3. 
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The Client’s Security Fund 


General nature of charges, 4. Disci- 
pline, if any, imposed, 5. Termination 
of suspension of respondent, if or- 
dered, and date of order, and 6. Rein- 
statement of respondent, if ordered, 
and date ef order. 

In 1956 the House of Delegates ap- 
proved a resolution offered by Judge 
Phillips which included these words: 
(42 A.B.A. Journal 1054) 

That the House of Delegates direct 
each state delegate, in cooperation with 
the delegates from each bar associa- 
tion: (a) To ascertain whether in their 
respective jurisdictions original and 
exclusive jurisdiction in all matters 
involving . . . discipline for cause is 
vested in the highest court . . . and 

(b) Where adequate records of dis- 
ciplinary procedures are not kept in 
their respective states, to undertake to 
have the highest court adopt Rule 3.05. 
Martindale-Hubbell was asked to 

serve as the fact-finding agency and 
agreed to do so. The late William 
Clarke Mason worked out much of 
the technique. Martindale-Hubbell has 
made three reports to the American 
Bar Association and copies are sup- 
plied to the Survey of the Legal Pro- 
fession. These reports are summarized 
in the appended table (page 126). 

When the Federal Deposit Insurance 
Corporation was first proposed, the 
great objection was “Why should 
banks that are honestly and efficiently 
run be penalized and forced to make 
good the losses of banks that had dis- 
honest or inefficient management”? 

That objection was met by limiting 
to $5,000 the amount of any deposit 
account that would be insured. 

The client’s security fund should, at 
the outset, be limited to claims of 
$5,000 or less. The maximum can be 
increased as experience warrants. 


One Lawyer’s Misconduct . . . 
A Black Eye for All 


It is the theft of a small sum from a 
poor person that is considered an out- 
rage by the public. If a working man 
dies leaving his widow $2,000 and a 
lawyer misappropriates the money, 
what happens? The state arrests and 
convicts the lawyer. The court disbars 
him. This does not help the destitute 
widow. The Bar does nothing. But it 
does not escape: all its sincere efforts 
to improve public relations are ruined 
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and the money spent on them is wasted. 

If a lawyer pilfers from a big bank, 
the public mind follows a wryly dif- 
ferent course. It feels that the loss is 
only a drop in the bucket, that a big 
bank ought to be smart enough to 
retain an honest attorney, that perhaps 
the bank is getting too big and care- 
less, that very likely the bank deserved 
what it got and will profit from the 
lesson. 

Furthermore it must be kept in mind 
that when a bar association sets up a 
client’s security fund it is granting an 
aggrieved client something over and 
above all his existing legal remedies. 
The bar association, therefore, has the 
right to be the judge and decide when 
reimbursement should be made. When 
so made, the association (or a subsid- 
iary formed for the purpose) can be 
subrogated to the client’s rights of 
recovery from the lawyer. 

The right to recover from the lawyer 
may be more valuable than one would 
suppose. The Philadelphia Bar Associ- 
ation—the oldest in the country—calls 
its Grievance Committee the Commit- 
tee of Censors. Its chairman, Theodore 
Voorhees, reported to the Survey on 
January 27, 1954, that out of embez- 
ziements totalling $66,000 as much as 
$42,000 had been recovered in resti- 
tution. 


In actual practice, the cases do not 
present hard problems. Embezzlement 
and larceny are crimes against the 
state as well as against the legal pro- 
fession. The aggrieved client goes to 
the district or states attorney who acts. 
The trial and conviction are in open 
court. The facts are reported in every 
newspaper. 

That is why the argument that “we 
should not wash our dirty linen in 
public” misses the point. The sovereign 
state and the free press hang the dirty 
linen on the line in plain view. The 
only question is whether the profession 
will do the necessary laundry work or, 
in other words, keep its own house 
clean. 

The reason why statistics as to dis- 
ciplinary action must not only be col- 
lected but published is that the legal 
profession is a public profession, just 
as the courts are public courts. Both 
exist to serve the public and the public 























































has a right to know what they are 
doing in meeting their responsibility. 

Our whole case concerning unau- 
thorized practice of law rests on an 
ethical basis. It is that when one man 
acts and pleads for another in matters 
involving life, liberty and property, it 
is a serious responsibility, so serious 
that the state must regulate it strictly 
and watch over it. 


This became abundantly clear to me 
when I served on the Second Hoover 
Commission’s Task Force on Legal 
Services and Procedure, became chair- 
man of Task Group IV which dealt 
with Representation before Federal 
Administrative Agencies and had the 
honor to preside at the many hearings 


of Task Group IV. 


Lawyers are qualified to act as repre- 
sentatives of others for four reasons: 

1. They are members of a profession 
that puts fiduciary obligation ahead of 
monetary gain. 

2. They are required to go through 
a long educational process. 

3. They must pass an examination 
given by state authority and become 
licensed by the state. 

4. They are subject to continuing 

discipline by their own professional 
associations and by the courts and, for 
cause, will be disbarred. 
' There are other recognized profes- 
sions. New groups of men demand that 
they be accorded the dignity of the 
professional status. 

Applying these tests, my candid 
judgment would be that as to 1, we 
are excelled by the ministers and 
priests; as to 2, the doctors and sur- 
geons surpass us because of their re- 
quirements as to internship and clinical 
training; as to 3, the license based on 
public examination now applies to so 
many groups (barbers, morticians, 
realtors) it no longer signifies as much 
as in earlier times; but it still must be 
kept. 

(Continued on page 152) 

1. Number of lawyers in the United States 
were: 1952, 202,037; 1955, 219,380. 

2. If a lawyer embezzles money from a 
client, the penalty in almost all states is dis- 
barment. If we assume that all sixty-five dis- 
barments listed in the third report were for 
embezzlement, the ratio of defaulting lawyers 
in the profession is 0.003 r cent. 

3. The totals for the first report by Martin- 
dale-Hubbell covering the period September 1, 


1954, to August 31, 1955, were: disbarments 65; 
suspensions 39; resignations 13. 
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Discovery in the Tax Court: 


Why Not Follow the Federal Rules? 


by William H. Bowen * of the Arkansas Bar (Little Rock) 


Mr. Bowen’s argument is that the pretrial and discovery techniques 


provided for by the Federal Rules of Civil Procedure, which have proved 


to be eminently successful in the Federal District Courts, ought to be 


incorporated in the Rules of Practice of the Tax Court, which have no 


similar provisions. He discusses the advantages of this proposal in this 


article. 





Twenty years ago the Supreme Court 
approved the Rules of Civil Procedure 
for the District Courts of the United 
States.! The Rules 
Bench and Bar as one of the most im- 


were hailed by 
portant single steps ever taken in the 
improvement of the administration of 
justice in the United States. The re- 
sults, as has been said, “have more 
than justified the hopes of the spon- 
sors... and... have greatly influ- 
enced procedural improvements in 
more than half of the states”.° Circuit 
Judge John J. 


Rules as “the best in this country, or 


Parker acclaimed the 


for that matter, anywhere in the 
world”.* Two decades of experience 
with the Rules seem to have confirmed 
this approbation. 

The adoption of the Rules served to 
draw attention to the inadequacies of 
federal criminal procedure. Following 
the study of this field of procedure by 
the Supreme Court, aided by an ad- 
visory committee of distinguished law- 
yers, the Court adopted the Federal 
Rules of Criminal Procedure in 1945, 
which Rules became effective March 
21, 1946.4 
The reform spread to the Court of 





Claims and new rules of procedure 
were adopted by that Court, a substan- 
tial portion of which were derived 
from the Rules of Civil Procedure. 


A most, if not the most, important 
innovation of the Rules was the estab- 
lishment of the pretrial deposition-dis- 
covery mechanism.” Issue-formulation 
and fact-revelation could now be per- 
formed by depositions, interrogatories 
and requests for admissions before 
trial. This 


and has operated as a device not only 


mechanism was _ intended 
for clarifying and defining the issues 
but also for producing evidence at trial 
and for providing leads which, in turn, 
reveal evidence for use at trial. Under 
the Rules, it was no longer necessary 
to try cases “in the dark”.® 
Throughout this twenty-year period 
of procedural experimentation and 





1. 302 U.S. 783 (1937). Chief Justice Hughes’ 
letter of transmittal of the Rules to Attorney 
General Cummings was dated December 20, 
1937. The Rules became effective pursuant to 
approval of Congress on September 16, 1939. 7 
Moore's Feperat Practice, Sec. 86.32 (1955). 

2. The Crisis in Federal Rule Making, Edi- 
torial, 40 J. Am. Jup. Soc. 99 (1957). 

3. Parker (Book Review). 57 Harv. L. Rev 
735 (1944). 

4. 4 Barron, Feperat Practice AND PROCEDURE, 
Rules Edition, §1802 (1951) 

5. Hickman v. Taylor, 329 U.S. 495, 500 (1947). 

6. Id. at 501. 

7. Compare the Rules of Practice Before the 
United States Board of Tax Appeals, 12th Rev. 


growth in the federal and state courts, 
the Rules of Practice of the Tax Court 
of the United States have experienced 
little procedural change.’ For example, 
expressions* of the court (then the 
Board of Tax Appeals) in 1924 with 
respect to the closely limited privileges 
of pretrial examination of the issues 
and the evidence still seem to coincide 
with current views.” 

The purpose of this article is to at- 
tempt an inquiry into that area of the 
Rules of Practice of the Tax Court 
dealing with the machinery presently 
available for pretrial examination of 
the evidence and issues to determine 
if adoption of the substance of the fed- 
eral rules relating to discovery is re- 
quired,!° 

An important vehicle for disclosing 
the points of dispute by the parties in 
the Tax Court should be, and often 
is, the statutory deficiency notice or 
“ninety-day letter”, it being the juris- 
dictional basis for a proceeding in that 
tribunal. However, it has long been the 
rule that the deficiency notice need 
express little more than the conclusion 


(January 1, 1938) with the Rules of Practice. 
Tax Court of the United States (Rev. January 
15, 1957). 

8. Appeal of Gutterman Strauss Co., 1 B.T.A. 
243, 245-246 (1924). 

9. Grace Licavoli, Memorandum To Accom- 
pany Order, Dkt. No. 58055, 58056 and 58057, 
dated June 14, 1956, [1956 P-H Fed. Tax Serv., 
para. 74,451]. 

10. Being disposed to the view that the 
federal discovery rules should be adopted, this 
discussion will be at least as non-partisan as 
was the fictitious book entitled “An Unbiased 
History of the War Between the States from the 
Southern Point of View”. 
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Discovery in the Tax Court 


that a given tax liability has been de- 
termined; !! and although the Commis- 
sioner usually itemizes the adjustments 
made to reported income, there is in no 
sense an exacting disclosure made in 
the deficiency notice of the basis for 
the conclusions expressed. 


Considering that the deficiency no- 
tice is the basis for an adversary pro- 
ceeding, the Commissioner as one of 
the litigants can be excused for failure 
to lay bare his case. As a public serv- 
ant, however, theoretically concerned 
with sustaining in court only the cor- 
rect adjustments made to reported in- 
come, it would seem that the deficiency 
notice should fully acquaint the tax- 
payer with both the reasons and the 
factual basis for the deficiency. Sig- 
nificantly, the Mills’ Subcommittee has 
endorsed this latter view.'* 


However complete the deficiency no- 
tice is, it could not be a means of nor 
a substitute for testing the basis of the 
allegations recited in the notice as 
would be the device of discovery-depo- 
sition. 


Pleadings of the parties are, of 
ccurse, an obvious means of defining 
issues. The Tax Court rules require of 
the petitioner “clear and concise as- 
signments of each and every error . 
committed by the Commissioner in the 
determination of the deficiency”!* and 
“clear and concise lettered statements 
of the facts upon which the petitioner 
relies as sustaining the assignment of 
error’.!4 Moreover, the Commission- 
er’s answer must be drawn so as to 
“advise the petitioner and the court 
fully of the nature of the defense”.!* 
In spite of the seemingly clear mandate 
of this last quoted rule, it has neverthe- 
less been held that “deductions may be 
disallowed by the Commissioner with- 
out assigning any reason or theory for 
his action and if he assigns a reason or 
advances a theory in his deficiency no- 
tice, though it be erroneous, he is not 
restricted thereto in his defense”.'® 
The Court recently, however, has 
shown some disposition to require the 
Commissioner to express the factual 
basis, as distinguished from the con- 
clusion of fact, for his affirmative 
charge of fraud.'* 


Considering that the Rules of Prac- 
tice are liberally construed in favor of 
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the pleader'* and recognizing that at 
common law pleadings were unsuccess- 
ful as a means of disclosing the evi- 
dence or for testing the factual basis 
for the pleader’s allegations and de- 
nials,'® it is hardly arguable that 
pleadings in the Tax Court are an ade- 
quate substitute for the deposition-dis- 
covery mechanism. 


If the pleadings of a party are skele- 
tal and express little more than dis- 
agreement with the position assumed 


by the adversary, then the “Court upon 


. a ; 
its own motion?” or upon motion of 


either party?! showing good cause 
prior to the setting of the case for trial, 
may order a party to file a further and 
better statement of the nature of his 
claim, of his defense, or of any mat- 
ters stated in any pleading”’.* 

What constitutes good cause within 
the meaning of the rule is not clear 
from the decisions. However, the court 
in an early decision concluded that 
such a motion as this would be denied 
if in reality it was an effort to secure 
information relating to evidentiary 
matters and was not designed to de- 
fine the issues.** So limited, a motion 
for a better statement under this rule, 
like its common law predecessor, the 
bill of particulars, is woefully feeble 
and ineffective as a device for obtain- 
ing a disclosure of evidence prior to 
trial.** 

Although there is no express pro- 


11. Ventura Consolidated Oil Fields v. Rogan, 
86 F. 2d 149, 152-153 (9th Cir. 1936); Com- 
missioner v. Oswego Falls Corp., 71 F. 2d 673, 
676-677 (2d Cir. 1934); Estate of Charles 
Schmalstig, 43 B.T.A. 433 (1941). 

12. Progress Report of the Sub-committee on 
Internal Revenue Taxation to the Committee on 
Ways and Means, pa. page 13 (April 22, 1957). 

13. Rule 7(c) (4) (B)4, Rules of Practice, Tax 
Court of the United States. Unless otherwise 
indicated, the Tax Court rules will be cited 
— simply as Rules of Practice. 

Rule 7(c) (4) (B)5, Rules of Practice. 

15. Rule 14(b), Rules of Practice 

16. Standard Oil Co., 43 B.T.A. 973. 998 (1941) 
(eg added.) 

. Grace Licavoli, supra. 
E.g., Continental Petroleum Co. v. United 
states, 87 F. 2d 91 (10th Cir. 1936), cert. denied 
00 U.S. 679 (1937) (with respect to the peti- 
et and Standard Oil Co., supra (with re- 
spect to the respondent). 

19. Sunderland, The Theory and Practice o 
Pre-Trial Procedure. 36 Micn. L. Rev. 215, 21 
(1937); Ragland, Discovery Berore Tria, 1-10 
(1932). 

20. George M. Still, ine Det No. 25744, de- 
cided June 6, 1951 [1951 P-H T.C. Memo Dec., 
para. 51, 166, oe 51-496 to 51-497]. 

21. Marcia Mills, Inc., Dkt. Nos. 28563, 
28590, 28591, 28592, 38823, 38824, decided June 
29, 1954 [1954 P-H T. C. Memo Dec., para. 54, 
186, page 54-579}. 

22. Rule 17(c) (1), Rules of Practice (italics 
added). 

23. Appeal of Gutterman Strauss Co., su 

24. Sunderland, Scope and Method of 
covery Before Trial, 42 Yate L. J. 863, 865 
(1933). 

25. In a footnote to the Grace Licavoli Memo- 
randum, supra, this language appears (1956 P-H 
Fed. = Serv. at page 74,164) 

e Tax Court conducts pre-trial con- 


_or other 


vision for pretrial conference proce- 
dure such as is provided by Rule 16 of 
the Rules of Civil Procedure, the Tax 
Court will upon motion of either party, 
in a proper case, grant a pretrial con- 
ference.*° It seems in practice, how- 
ever, that only cases extremely compli- 
cated on the facts have warranted in- 
vocation by the Court of such a proce- 
dure. There seems to be no precedent 
to which the taxpayer can turn for the 
purpose of determining when this pro- 
cedural device is available.*® 


Rule 31(b)(1) to (b)(5)... 
The Mechanics of Pretrial 


One of the stated purposes of pre- 
trial procedure in the District Courts 
s “the possibility of obtaining admis- 
sions of fact and of documents which 
will avoid unnecessary proof”’.*7 At 
least this much of the mechanics of 
pretrial procedure is afforded the par- 
ties in the Tax Court by Rule 31(b) 
(1) to (b)(5), inclusive. These sub- 
paragraphs of Rule 31 provide for 
stipulation of all material facts not in 
dispute. Tax Court practitioners have 
all experienced proper admonitions 
from the Bench to stipulate facts pursu- 
ant to this rule. It is not believed, how- 
ever, that stipulating facts is widely 
practiced when the element of surprise 
tactical advantage would 
thereby be lost. 


Even if pretrial procedure ¥ were free- 


ferences where situations seem to justify 
such procedure, but has refrained from 
adopting any general rule on the subject in 
the light of its experience and methods of 
operation.” 

26. At the Eighth Annual Meeting of the Tax 
Section, American Bar Association, held in 
September, 1947, in Cleveland, Ohio, there was 
adopted a resolution to recommend to the Tax 
Court the adoption of the substance of Rule 16, 
Rules of Civil Procedure for the District Courts 
of the United States. See Section of Taxation 
Program and Committee Reports, Eighth 
Annual Meeting, September 21-25, 1947, pages 
112-113. The resolution was submitted to the 
Rules Committee of the Tax Court presided 
over by Judge J. Edgar Murdock. Thereafter in 
behalf of the Rules Committee, Judge Murdock 
submitted a draft of a proposed rule authorizing 
pretrial conference to the full court for their 
consideration. There it was considered and re- 
jected. Subsequent to this study by the Court, 
representatives of the Committee on Tax Court 
Procedure (now Committee on Court Pro- 
cedure) of the Tax Section attended a con- 
ference with then presiding Judge Bolon B. 
Turner and Judge Murdock. Judge Turner 
announced that the proposed rule change was 
rejected by the court primarily upon the belief 
that such a procedure was already available 
upon proper motion made in complicated cases. 
Of significance was Judge Turner’s announce- 
ment at that conference that the court will 
“give serious consideration to any motions filed 
by the parties seeking the simplification of 
issues, the possibility of obtaining admissions of 
fact, and for the purpose of —as the Court 
rule requiring the stipulation of all facts which 
may properly be stipulated”. Section of Taxa- 
tion ogram and Committee Reports, Tenth 
Annual Meeting, September 4-8, 1949, page 128. 

27. Rule 16(3), Rules of Civil Procedure. 
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ly available in the Tax Court, and it is 
manifest that it is not, it is the whole- 
some effect of pretrial procedure cou- 
pled with the machinery of discovery, 
which has made the trial of cases in the 
District Courts “depend less on the 
skill and strategic maneuvering of re- 
spective counsel and more upon the 
merits of the issues involved”.?% 


What of the provisions in the Rules 
of Practice for the taking of deposi- 
tions*®—do these provisions offer the 
diligent party pretrial access to the is- 
sues and evidence? The answer in a 
word is “no”. This conclusion does not 
appear to be dictated by the language 
of Rules 45 to 47, inclusive, because 
there are no express recitals therein 
limiting the use of depositions. In prac- 
tice, however, the use of depositions 
seems to be limited to the recording of 
the testimony of a witness who, for 
good reason, cannot attend the trial. 
This restricted use is suggested in the 
court-approved form “Application for 
Order To Take Depositions”, the use of 
which is directed by Rule 45(a). In 
paragraph 3 of that form the applicant 
is required to state why he “desires to 
take the testimony of the . . . [wit- 
nesses] ... rather than have them 
appear personally and testify before 
the court”.°° Further, the Court has 
recognized and has stated that its rules 
afford no discovery procedure.*! 


It may be, however, that a taxpayer 
can utilize the provisions of Rule 27 of 
the Rules of Civil Procedure for the 
District Courts of the United States 
providing for perpetuation of testi- 
mony, and apply this rule to limited 
discovery purposes. The basic require- 
ment for taking depositions under that 
rule seems to be that the matter with 
respect to which litigation is expected 
is one “cognizable in any court of the 
United States”. Although tax disputes 
can be resolved in both the District 
Courts after payment and the Tax 
Court prior to payment, it seems to be 
no bar to the taking of depositions un- 
der this rule that the taxpayer may 
elect to file his suit in the Tax Court 
instead of the appropriate District 
Court.®? It should be noted that some 
of the cases clearly suggest that the sin- 
gle purpose of Rule 27 of the Rules of 
Civil Procedure is the perpetuation of 





testimony and not the discovery of 
evidence.*: 


Concluding then that the deficiency 
notice, the pleadings, motions for bet- 
ter statement and the restricted use of 
pretrial procedure and depositions in 
the Tax Court, when combined, still 
fall short of affording the service per- 
formed in the District Court by the dis- 
covery-deposition machinery, are simi- 
lar discovery-deposition rules needed 
in the Tax Court? 


Increased Efficiency . . . 
Another Advantage 


Examined from the point of view of 
increasing the efficiency of the admin- 
istration of justice in the Tax Court, 
the addition of these rules seems clear- 
ly warranted. For if, paraphrasing Jus- 
tice Holmes’ remark, the best test of 
the worth of an idea or an innovation 
is its ability to gain acceptance in the 
market place, the fact that the federal 
discovery machinery has received wide 
acclaim from Bench and Bar suggests 
that adoption of these rules by the Tax 
Court would receive equal acclaim. 
Professor Moore summed up a general- 
ly accepted view of the advantages of 
the discovery procedure in this man- 
ner: 


It cannot be doubted that the full 
and equal mutual discovery in advance 
of trial provided for by the Rules has 
increased the efficiency of the admin- 
istration of justice in the federal 
courts.34 


Another question which must be 
considered is whether adoption of dis- 
covery procedure by the Tax Court 
would justify the increase in workload 
of the court which it might occasion. 
Putting the emphasis where it properly 
belongs, that being that the discovery 
machinery under the Rules of Civil 
Procedure provides for pretrial activity 
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by the lawyers, which procedure may 
be utilized without recourse to the 
court, subject only to the twenty-day 
rule,*° it would seem that there would 
be imposed on the court few, if any, 
new responsibilities. The federal courts 
seem uniformly to have extolled the 
virtues of this machinery as being a 
device for reducing their burden by 
sifting before trial facts and evidence 
which otherwise would come to the 
fore only at the hearing.*® 

Finally then, if this experience- 
proved discovery technique is not bur- 
densome to the court, Lut to the contrary 
“expedites the disposal of litigation, 
saves the time of the courts and clears 
the docket of many cases by settlements 
and dismissals which otherwise would 


have been tried”’** does it enhance the 
tactical position of either the taxpayer 
or the Commissioner ? 


From the Commissioner’s point of 





28. Teller v atewes © Ward & Co., 27 F. 
Supp. 938, 941 (E.D 

29. Rules 45 to 47, ~ recite the 
mechanics of taking and using depositions in 
the Tax Court. 

30. See Form 5-A, Appendix, Rules of 
Practice. 

31. Grace Licavoli, supra. In Starr v. Com- 
missioner, 226 F. 2d 721 (7th Cir. 1955) the 
Court rejected the taxpayer’s novel argument 
that the absence of discovery procedure in the 
Tax Court amounted to a denial of due process 


a ay 
"See Petition of Ernst, 2 F.R.D. 447 (S.D. 


cal, 
See e. g. Petition of Exstein, 3 F.R.D. 242 
(SE. N.Y. 1942); and Petition of Johanson 


Glove Co., Inc., 7 F.R.D. 156, 157 (E.D. N.Y. 
— 
Moore, Feperat Practice, para, 26.02 
21 Moa ed. 1950). 
35. Rule 26(a), Rules of Civil Procedure, 
recites in pertinent part that: 

“After commencement of the action the 
deposition may be taken without leave . 
court except that leave, anted with o: 
without notice, must be obtained if notice 
of the taking is served by the plaintiff 
within 20 days after commencement of the 
action.” (Italics added). 

9 E.g. Hickman v. Taylor, supra, 507. 
4 Moore, Feperat Practice, para. 26.02 
rit at 1015 (2d ed. 1950). 
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Discovery in the Tax Court 


view, discovery would seem to be a 
less important additional vehicle for 
exploring and testing the taxpayer’s 
allegations and denials. If pretrial ad- 
ministrative procedures have been ex- 
hausted, trial 
time, is armed with a complete exposi- 


the Commissioner, by 


tion of the taxpayer’s stand and his 
proof therefor. 

Much of the time, however, the use 
of this pretrial administrative machin- 
ery is purposefully avoided by the tax- 
payer.°5 
the Commissioner at trial time may 


In such an instance, of course, 


have learned little about the taxpayer’s 
case. 

This can be remedied from the Com- 
missioner’s point of view by use of the 
statutory powers of examination and 
inspection which are afforded his reve- 
nue agents by the Internal Revenue 
Code.*® With the limitation only that 
the examination conducted by the 
agent be not “oppressive, unreasonable 
or unnecessary ’*° the courts will not 
only liberally construe but will prompt- 
ly enforce obedience to the agent’s 
summons.*! These summonses may be 
directed not only to the taxpayer but to 
“any person having possession, cus- 
tody, or care of books of account con- 
taining entries relating to the business” 
of the taxpayer or 
the Secretary or his delegate may deem 
proper”.*? The fact that the tax matter 


“any other person 


is in litigation*® does not seem to lim- 
it use of this statutory device, a device 


said to be clearly inquisitorial in na- 
ture.*# 

There would seem to be this advan- 
tage to the Commissioner, however. 
Discovery under the Rules of Court, if 
amended, would be conducted by trial 
counsel for the Commissioner, who, be- 
cause of his greater skill in examina- 
tion and the knowledge of evidence, 
would be more effective in testing the 
allegations and denials than 
would be the examination of a revenue 
agent. 

Although theoretically the taxpayer 
whose affairs are at issue has knowl- 
edge of all pertinent facts,*° every ex- 


taxpayer's 


perienced practitioner knows that this 
is seldom true. Even if this were a 
fact, the taxpayer’s knowledge of the 
affairs of his business is no substi- 
tute for his lawyer’s privilege of test- 
ing the Commissioner’s theory of re- 
computation of income or the basis 
of his denial of the taxpayer’s allega- 
tion of fact. 
the Commissioner’s 


Information respecting 
s allegations and de- 
nials which is within the area of non- 


privileged examination*® would con- 









tribute greatly to an understanding by 
the taxpayer of the strength or weak- 
ness of his case, would reduce prepara- 
tion for trial to the points genuinely at 
issue and, it is believed, would permit 
the lawyers for both parties through in- 
dustrious pretrial examination to re- 
duce greatly the Tax Court’s 
some docket. 


burden- 


Two factual conclusions respecting 
this discussion of pretrial discovery in 
the Tax Court seem clearly warranted. 
First, the present rules of practice of 
the Tax Court do not purport, even 
when accorded the most liberal inter- 
pretation, to perform the task of the 
discovery procedure available under 
the Rules of Civil Procedure in the Dis- 
trict Courts. Secondly, twenty years of 
experience has proved the worth of this 
District Court discovery procedure 
even to the satisfaction of the most 
hardened skeptic. Why then should the 
business of the most important and ex- 
pert tax tribunal be conducted in 
less than the most 
most effective rules of 


accordance with 
modern and 
procedure? 





38. “It has been brought to the attention of 
the Sub-committee that many taxpayers bypass 
the administrative machinery of the Appellate 
Division which was established to give tax- 
payers every opportunity to arbitrate his [sic] 
issues short of going to court."’ Mills, Progress 
Report, op. cit. supra, footnote 12. 

39. §$7602, 7603 and 7604, 1.R.C. of 1954. 

40. United States v. Peoples Deposit Bank & 
Trust Co., 112 F. Supp 720, 724 (E.D. Ky. 1953), 
affirmed per curiam, 212 F. 2d 86 (6th Cir. 
1954) 

41. First National Bank of Mobile v. United 


Manuscripts for the Journal 


States, 295 Fed. 142 (S.D. Ala. 1924), 
per curiam, 267 U. 7 rae, 1925). 

42. §7602, I.R.C. of i954. 

43. Chapman v. Goodman, 219 F. 2d 802, 805 
(9th Cir. 1955), Bolich v. Rubel, 67 F. 2d: 894 
(2d Cir. 1933). 4 —— Mills v. Kenefick, 
99 F. 2d 188 (1st Cir. 

44. Falsone v. United ‘states, 205 F. 2d 734, 
742 (5th Cir. 1953) 

45. Bolich v. Rubel, supra, at 895. 

46. See Durkin v. Pet Milk Co., 14 F.R.D 
385 (W.D. Ark. 1953) for an exposition of the 
principles of governmental privilege. 


affirmed 


® The JouRNAL is glad to receive from its readers any manuscript, material or 


suggestions of items for publication. With our limited space, we can publish only 


a few of those submitted, but every article we receive is considered carefully by 
members of the Board of Editors. Articles in excess of 3000 words, including 
footnotes, cannot ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and 
must be double or triple spaced, including footnotes and any quoted matter. 
The Board of Editors will be forced to return unread any manuscript that does 
not meet these requirements. 

Manuscripts are submitted at the sender’s risk, and the Board assumes no 


responsibility for the return of material. 
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A Major Reform Proposed: 


The Administrative Practice Reorganization Act 


by Valentine B. Deale * of the District of Columbia Bar 


The most significant legislative program which the American Bar Asso- 
ciation has ever sponsored in the field of administrative law is beginning 


to get underway. A major part of this program! covers the establishment 
) jor f— = 


of the following: 


(1) An independent Office of Federal Administrative Practice; 


(2) An independent corps of hearing commissioners within the Execu- 


tive Branch; 


(3) A legal career service within the Executive Branch; and 


(4) Qualifications and standards of conduct for those representing 


others before administrative agencies. 


American Bar Association-sponsored legislation for accomplishing these 
four objectives was introduced in the Ist Session of the 85th Congress. 


Hearings on it are anticipated shortly. The legislation is entitled the 


Fer Bel 


Federal Administrative Practice Reorganization Act of 1957°. 


Because the success of this major legislative effort is dependent on the 


support which it receives from the members of the Bar, it behooves the 


Bar to become informed about the legislation at least in its essentials if 


not in detail. This article, it is hoped, will contribute to that end. 





The basic objective of the proposed 
Federal Administrative Practice Reor- 
ganization Act of 1957 is sound prac- 
tice in the administration of law on the 
part of federal agencies in the Execu- 
tive Branch and on the part of parties 
having business before those agencies. 
The legislation is directed toward over- 
coming serious weaknesses, organiza- 
tional and otherwise, inherent in to- 
day’s administrative process which 
have hobbled the caure of justice. How 
the proposed Act would achieve its 
goal is best indicated by an explana- 
tion of its four titles. 


Title I 
The Office of Federal 


Administrative Practice 


This title establishes the Office of 


Federal Administrative Practice as an 


independent agency in the Executive 
Branch reporting to Congress and the 
President. The title defines the author- 
ity and responsibility of the head of this 
new office, a director, who is charged 
with supervising and directing the ad- 
ministration of all four titles of the 
Act. Title I also outlines the office’s 


basic organization as embracing a Di- 
vision of Administrative Procedure, a 
Division of Hearing Commissioners 
and a Division of Government Prac- 
tice. An advisory committee is speci- 
fied, too. 

The extremely important function 
which Title | provides for is a per- 
manent, independent and authoritative 
surveillance of procedures and prac- 
tices in the field of administrative law 
within the Executive Branch. This 
meets the long-standing need for co-or- 
dinating activities and information un- 
der the Administrative Procedure Act 
to the end of securing a consistent, or- 
derly administration of that Act. 

At present, the Administrative Pro- 
cedure Act, which applies horizontally 
throughout the Executive Branch, is 
implemented by the various agencies in 
a manner and to the extent that each 
agency sees fit. The result is that pro- 
cedures and practices in administrative 
law differ substantially in form and 
quality despite the fact that the same 
single act gives legal direction for 





1. The balance of this comprehensive legis- 
lative program involves three other major 
parts having to do with (1) enactment of a 
new Code of Federal Administrative Procedure 
to supersede the Administrative Procedure Act 


(2) transfer of adjudicatory functions now 
vested in certain administrative agencies to 
one or more courts of special jurisdiction 
within the Judicial Branch and (3) redefini- 
tion and realignment of professional relation- 
ships affecting legal services within the De- 
partment of Defense and the Armed Services. 


The entire program is grounded on a series 
of resolutions adopted by the House of Dele- 
gates on February 20, 1956. The resolutions 
were recommended to the House of Delegates 
by the Association's Special Committee on 
Legal Services and Procedure. This Committee, 
under the chairmanship of Ashley Sellers of 
Washington, D. C., was appointed in the spring 








of 1955 by Association President Loyd Wright 
pursuant to action of the Board of Governors 
at its meeting on May 16 and 17, 1955. 


2. The legislation was prepared by the 
Association's Special] Committee on Legal Serv- 
ices and Procedure pursuant to authority con- 
ferred upon it by the Board of Governors. It 
is set forth in identical bills now nding 
before Congress, namely, S. 932, H. R. 3349, 
H. R. 3350 and H. R. 7006. 


The responsibility for carrying out the 
Association's legislative program as r 
in these bills was assigned in early March of 
this year to the newly created —— Com- 
mittee on Office of Federal Administrative 


Practice Act under the chairmanship of 
Donald C. Beelar, of Washington, D. C. The 
Special Committee reports directly to the 
Board of Governors or to the House of Dele- 
gates as the occasion may require. 
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almost all administrative agency type 
activity. The root of the trouble is 
clear: the act is an orphan within the 
Executive Branch with no one having 
the necessary incentive or authority to 
attend to problems of its administra- 
tion on a government-wide basis. The 
due-process check which the Judicial 
Branch has upon decisions under the 
act is remote and readily distinguished 
from the kind of guardianship needed 
to insure the act’s efficient administra- 
tion throughout the Executive Branch. 
The Office of Federal Administrative 
Practice, through its Division of Ad- 
ministrative Procedure, would attend 
to this guardianship. 


More specifically, with respect to 
matters of general application among 
the various agencies as set forth in the 
Administrative Procedure Act or suc- 
cessor statute, the proposed new act 
provides that the Director of the Office 
of Federal Administrative Practice 
would carry on continuous studies of 
and make recommendations regarding 
the adequacy of the procedures by 
which agencies determine the rights, 
duties and privileges of persons. He 
would study the adequacy of proce- 
dures by which agencies exercise rule- 
making and adjudicatory functions, in- 
cluding related public information 
practices, and would attend to methods 
of organization appropriate for the 
separation of agency functions. He 
would also initiate efforts toward the 
development and adoption, whenever 
feasible, of uniform rules of practice 
and procedure among the agencies. 


In addition, the director would re- 
ceive complaints about agency prac- 
tices and procedures, investigate such 
complaints and make appropriate rec- 
ommendations. At the same time, he 
would furnish assistance and advice to 
agencies upon request, would secure in- 
formation about their need for assist- 
ance, examine the state of their hear- 
ing dockets and prepare statistical data 
and reports on agency proceedings. He 
would also assume the duties pertain- 
ing to the Federal Register which are 
now vested in the General Services Ad- 
ministration. 


In carrying out his responsibilities, 
the director would be fortified with the 
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provision of the act expressly stipulat- 
ing that each agency shall furnish to 
him upon request all necessary infor- 
mation and data and shall designate a 
member or other officer who shall be 
authorized to represent the agency in 
liaison with the director. 


Title 1 further provides that from 
time to time the Director shall under- 
take special studies and make recom- 
mendations upon such subjects as the 
following as well as others which may 
be recommended by the advisory com- 
mittee—ways and means of minimizing 
undue delays and expense of agency 
proceedings; methods for simplifying 
and reducing the cost of agency hear- 
ing records and of agency records be- 
fore courts of appeal; and the feasibil- 
ity of such undertakings as establishing 
a reporter service covering agency de- 
cisions with current advance sheets, 
making the Code of Federal Regula- 
tions current through a loose-leaf sys- 
tem, and correlating and annotating 
agency regulations with related sub- 
stantive provisions of statutes and 
treaties. 


Nor does this complete the list of 
subjects for special study and recom- 
mendation. Others to which the Direc- 
tor’s attention would be directed are 
procedures especially appropriate for 
multi-party proceedings, particularly in 
the fields of rate-making and price reg- 
ulation; procedures and methods for 
effective participation by the public in 
agency rule-making proceedings; the 
desirability of a uniform statute for ju- 
dicial review of agency proceedings 





and the adequacy of present statutory 
provisions on judicial review; the ade- 
quacy of agency law libraries and their 
management; and improvements in 
agency application, report and ques- 
tionnaire forms. 


One further comment about the pro- 
posed Office of Federal Administrative 
Practice. It should not be confused 
with the Office of Administrative Pro- 
cedure in the Office of Legal Counsel 
of the Department of Justice. This De- 
partmental Office, established in Feb- 
ruary, 1957,* consisting of a director, 
two assistant attorneys and two secre- 
taries, does not now have nor can it 
ever be expected to have the capacity 
to carry forward the broad gauge 
program recommended for the pro- 
posed Office of Federal Administrative 
Practice. 


In contrast to the latter office, the 
Office of Administrative Procedure 
lacks independence. Its existence and 
scope of activity are subject to the will 
of the Attorney General and his prin- 
cipal assistants. It also lacks standing 
where it counts the most—before the 
Congress and the President. In addi- 
tion, it lacks authority particularly with 
respect to the independent agencies. In 
short, though its mission is commend- 
able and its work is likely to provide 
useful information and experience 
about co-ordination efforts in the field 
of agency rules, procedures and prac- 
tices the Office of Administrative Pro- 
cedure should not be regarded as a pos- 
sible substitute for the proposed Office 
of Federal Administrative Practice. 





3. The text of the Attorney General's Order 
142-57 of February 6, 1957 creating the office 
is quoted as follows: 


“Establishment of Office of Administrative 
Procedure. 


“1. There is hereby established in the De- 

rtment of Justice an Office of Administrative 
Procedure which shall be a component of and 
under the administrative supervision of the 
Office of Legal Counsel. 


“Director. 


“2. The Office shall be headed by a Director 
who will act in an advisory capacity in carrying 
out the purposes of the Office. 


“Purposes of the Office. 


“3. With a view to eet | improvements 
in administrative procedures within the Execu- 
tive departments and agencies of the Federal 
Government, the Office shall: 


“(a) Carry on continuous studies of the ade- 
quacy of the procedures by which Federal de- 
partments and agencies determine the rights, 
duties, and privileges of persons; 


“(b) Initiate cooperative effort among the 
departments and agencies and their respective 
bars to develop and adopt so far as practicable 
uniform rules of practice and procedure; 


““(c) Collect and publish facts and statistics 
concerning the procedures of the departments 
and agencies; 


“(d) Assist departments and agencies in the 
formulation and improvement of their admin- 
istrative procedures. 


“Cooperation by Departments and Agencies, 
the Bar, and other interested persons. 


“4. The Director, in consultation with the 
Attorney General, is authorized to make ap- 
propriate arrangements for securing the coop- 
eration and advice of representatives of e 
departments and agencies, the bar, and other 
interested persons in connection with the per- 


formance of his duties. 
“Reports. 


“5. The Director shall render an annual re- 
port for circulation to the departments and 
agencies, and such other reports as the Attorney 
General may from time to time request.” 















tory 
ade- 
heir 
| in 
jues- 


pro- 
ative 
used 
Pro- 
insel 
De- 
Feb- 
ctor, 
ecre- 
in it 
acity 
auge 
pro- 
ative 


, the 
dure 
and 
- will 
prin- 
ding 
> the 
addi- 
with 
s. In 
1end- 
»V ide 
lence 
field 
prac- 
Pro- 
| pos- 
fice 


ce. 


ig the 
ective 
‘icable 


tistics 
iments 


in the 
dmin- 


cies, 


th the 
ce ap- 
coop- 
of e 
other 
ie per- 














Title I 
A Corps of 
Hearing Commissioners 

This title is directed toward correct- 
ing weaknesses in the operation of the 
Administrative Procedure Act which 
experience of eleven years has identi- 
fied with Section 11 hearing exam- 
iners. The title would assure the re- 
cruitment of high quality hearing 
examiners and safeguard them against 
extraneous influence and pressure. The 
judicial character of the responsibili- 
ties of hearing examiners is best ful- 
filled if the hearing examiners are free 
and independent of any possibility of 
undue agency influence. The firm re- 
solve that competence and impartiality 
of examiners are needed in administra- 
tive proceedings just as they are re- 
quired of judges in judicial proceed- 
ings underlies the whole of Title II. 

Under Title II, the Civil Service 
Commission would be divested of its 
functions with respect to trial and hear- 
ing examiners, who would be redesig- 
nated hearing commissioners, and such 
functions would be conferred in a re- 
vised and augmented form upon the 
Director of the proposed new Office of 
Federal Administrative Practice. 

This part of the legislation reflects 
the belief that Civil Service Commis- 
sion procedures are not well suited to 
personnel administration of hearing 
commissioners and further that the ba- 
sic elements of employment and status 
of hearing commissioners, whose role 
is analogous to that of a trial judge, 
should not be left to administrative reg- 
ulation but should be specified by Con- 
gress. These elements include appoint- 
ment, assignment, tenure, compensa- 
tion and removal. In this connection, 
Title II includes a “grandfather clause” 
securing tenure to incumbent exam- 
iners if they are United States citizens 
and members of the Bar. 

The Director of the Office of Federal 
Administrative Practice would have the 
power of appointing qualified hearing 
commissioners upon consultation with 
the agency concerned and of assigning 
them to authorized hearing commis- 
sioner positions of the several agencies. 
Such assignments would be on a con- 
tinuing basis subject only to reassign- 
ment by the Director as efficiency of 


operations or the needs of the service 
might require. The Director would 
have the responsibility, too, of making 
recommendations as may be necessary 
with regard to the needs of hearing 
commissioners for facilities and serv- 
ices to be provided by each agency, in- 
cluding office space, secretarial assist- 
ance, libraries, hearing rooms and so 
forth. He would also assist the agencies 
in co-ordinating the scheduling and as- 
signment of hearings to be held outside 
of the District of Columbia. 


Qualifications of persons for hearing 
commissioner appointments would be 
determined by the director and would 
include (a) United States citizenship, 
(b) membership in good standing of 
the Bar of a state, territory or the Dis- 
trict of Columbia for not less than sev- 
en years, and (c) “capacity and ex- 
perience to assure that high compe- 
tence, impartiality, diligence and inde- 
pendence of judgment essential to a 
proper discharge of the functions of 
hearing commissioner, including the 
ability to preside at and control hear- 
ings with firmness and fairness, to de- 
termine the admissibility of evidence, 
to interpret and apply legal authorities 
and precedents, to arrive at decisions 
objectively and on the basis of law and 
evidence, and to write with clarity and 


conciseness ’’.4 


Hearing commissioners would serve 
during good behavior and could not 
be separated or furloughed in a reduc- 
tion in force by the agency to which 
they are assigned, except upon the ex- 
press authorization of an act of Con- 
gress or by approval of the director. 
The director by regulation would pre- 
scribe procedures for reduction in 
force and the further functioning of 
hearing commissioners affected there- 
by. Depending on the availability of 
appropriations, the director would be 
authorized to establish hearing com- 
missioner positions within his own of- 
fice for the purpose of providing tem- 
porary assignments and employment 
continuity in cases of transfer or re- 
ductions in force, or to meet any spe- 
cial needs of agencies. Hearing com- 
missioners holding such positions by 
reason of reduction in force would in- 
sofar as feasible be assigned to vacan- 
cies prior to new appointments. 
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2 
b 
; 


Valentine B. Deale now has his 
own law offices in the District of 
Columbia. He was Staff Director for 
the Hoover Commission Task Force 
on Procurement, and his career in- 
cludes practice in Cleveland, Ohio, 
as well as legal work for the Defense 
Department and RCA. He served in 
the Navy as a lieutenant in World 


War II. 





Suspension or removal of a hearing 
commissioner would be within the ex- 
clusive jurisdiction of the director and 
subject to judicial review. Good cause 
for suspension or removal would be re- 
quired to be established and deter- 
mined by the director after opportun- 
ity for hearing. 

The duties and powers of hearing 
commissioners would be those specified 
in the Administrative Procedure Act 
or a successor statute and such similar 
duties and powers as may be further 
detailed in any particular statute. They 
would perform no duties inconsistent 
with their responsibilities as hearing 
commissioners and, except when other- 
wise provided by statute or by regula- 
tions of the director, the hearing com- 
missioner who presides at a proceed- 
ing would make and file an initial de- 
cision which within the time provided 
would become the decision of the agen- 
cy in the absence of an appeal before 
the agency upon its motion or upon 
the filing of exceptions by a party. 

The compensation of hearing com- 





4. Section 204, H. R. 3349 (or H. R. 3350, 
H. R. 7006 or S. 932). 
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missioners would be at the rate of 
the highest government service grade, 
namely, GS-18, and their retirement 
would be in accordance with retire- 
ment laws for federal employees in the 
Executive Branch.® 

Finally, within one year following 
the effective date of the act, the di- 
rector would be obliged to submit a 
special report to Congress on the sub- 
ject of extending the coverage of Title 
il to hearing officer positions other 
than those embraced under Section 11 
of the Administrative Procedure Act, 
including the position of special in- 
quiry officers of the Immigration and 
Naturalization Service, the position of 
examiner of interference in the Patent 
Office, or other hearing officer position 
in any agency which has functions or 
duties similar to those of hearing com- 
missioners. 


Title Il 
A Legal Career Service 


The serious problem of personnel 
management of lawyers in government 
was effectively summarized by the 
Hoover Commission Task Force on 
Legal Services and Procedures as fol- 
lows:® 


A legal career service for attorneys 
in the executive branch is non-existent. 
The Government lawyer today is ex- 
cepted from the Civil Service Rules 
and Regulations. No uniform stand- 
ards or procedures cover his entrance 
into Federal service. Promotions, de- 
motions, reassignments, transfers, and 
dismissals are handled in various ways. 
Indeed, standards of professional con- 
duct and the disciplining of legal per- 
sonnel differ widely from agency to 
agency. There is very little professional 
spirit among attorneys serving in the 
executive branch of the Government. 

Incentives in Federal employment 
are not sufficient to gain the participa- 
tion by as many outstanding attorneys 
as the executive branch needs. A Gov- 
ernment lawyer starting at the bottom 
cannot be assured that efficient and 
adequate performance of his legal 
duties will lead to promotions to top 
legal positions. . . . 


The Task Force continued :* 


. . . Since our Government is one of 
laws rather than of men, it is essential 
that the obligations of the individual 
lawyer and the profession as a whole 
be recognized and fostered. Frequent- 
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ly, personal and economic rights turn 
upon the preparation, interpretation, or 
enforcement of the Constitution and 
the statutory laws of the land. Ability 
and integrity in the performance of 
these functions are fundamental neces- 
sities. 


Title III is designed to meet the 
problem outlined by the Task Force. 
By establishing a legal career service 
for civilian lawyers in the Executive 
Branch, Title III would seek to realize 
the broad objectives of facilitating the 
recruitment, employment and retention 
of lawyers of outstanding character 
and ability in government and of as- 
suring the performance of the govern- 
ment’s legal work in accordance with 
high professional standards. The mov- 
ing force for promoting these objec- 
tives would be the Office of Federal Ad- 
ministrative Practice. 

The only exceptions to the general 
application of Title III would be per- 
sons appointed by the President, the 
chief legal officer of any agency, per- 
sons appointed by the Attorney Gen- 
eral to serve as Assistant United States 
Attorneys, hearing examiners or com- 
missioners, and immediate senior as- 
sistants to an agency's chief legal of- 
ficer appointed by him with the ap- 
proval of the agency head to positions 
within the two highest attorney grades. 

In administering Title III the Di- 
rector of the Office of Federal Admin- 
istrative Practice would be responsible 
for extensive action affecting civilian 
attorneys and civilian attorney posi- 
tions in the Executive Branch. Among 
his principal duties would be to estab- 
lish and maintain 


uniform standards and procedures for 
qualifying and classifying applicants 
for attorney positions; 


a recruitment program designed to 
bring superior law school graduates 
and experienced attorneys into the 
legal career service; 


a general register of qualified appli- 
cants for all grades of attorney posi- 
tions; 


a special register of government career 
attorneys who had been separated from 
their former positions through a _ re- 
duction in force and who would re- 
ceive first consideration for any vacant 
attorney positions for which they are 


qualified ; 


minimum standards and procedures for 
promoting attorneys; 


procedures for transferring an attorney 
from an attorney position in one 
agency to one in another; and 


uniform standards for dismissal of at- 
torneys and separation of them in the 
course of a reduction in force. 


The Director would also be charged 
with the major responsibility of desig- 
nating as attorney positions those posi- 
tions in each agency which require to 
a substantial extent the performance 
of legal functions. Every occupant of 
these positions would be required to be 
a member in good standing of the Bar 
of the highest court of a state, territory, 
commonwealth or possession of the 
United States or of the District of Col- 
umbia. He would be required, too, to 
meet standards of professional conduct 
in the course of performing his profes- 
sional duties. 

After the director prescribes qualifi- 
cations, standards and procedures, pre- 
pares the general and special registers 
and indicates the effective dates there- 
of, no person would be permitted to be 
appointed to an attorney position if he 
was not listed on either one of the two 
registers. Limited exceptions to this re- 
quirement would be in the cases of em- 
ployment for less than one year, em- 
ployment in foreign areas and emer- 
gency employment approved by the 
director. 

The classification of attorney po- 
sitions, meaning the assignment of 
grades to them upon which compensa- 
tion to their occupants is based, would 
be in accordance with standards estab- 
lished by the director with the actual 
classification being made by the indi- 
vidual agencies. The grades for attor- 
ney positions would be nine in num- 
ber with annual compensation ranging 
from $4,525 to $17,500. 

Title III also calls for an integrated 
legal staff within each agency. That is, 

(Continued on page 185) 





5. Civil Service Retirement Act of May 29, 
1940, as amended, and as further amended by 
the Federal Executive Pay Act of 1956 (Title 
IV, Public Law 854, 70 Siat. 743). 

Report on Legal Services and Procedure, 
Task Force on Legal Services and Procedure, 
Commission on Organization of the Executive 
Branch of the Government. G. P. O., March, 
1955. Bs. e 85. 

7. Ibid. 
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The Supreme Court: 





The Problem of Minority Decisions 


by Paul Carrington ¢ of the 


Texas Bar (Dallas) 


Mr. Carrington points out that at least nineteen important cases in the 
Supreme Court of the United States in the past eight terms have been 


decided by a vote of less than five of the Justices. Vacancies, absence of 


one or more members, or self-disqualification by the Justices often leave 


the Court with fewer than its full nine members. Mr. Carrington suggests 


that the problem could be alleviated by selecting one Circuit Judge from 


each Circuit, to alternate in serving with the Supreme Court Justices, 


assuring that nine would hear every case. 





The action of the Supreme Court at 
its last term in the duPont case! in- 


volved an important new step in 


interpreting the Clayton Act, taken by 
an almost evenly divided Court, with 
only a minority of the Court concur- 


1. United States v. du Pont de Nemours & 
Co., 353 S. 586 (1957); four-two decision; 
Justices Clark, Harlan and Whittaker not r- 
ticipating. Holding for the first time that Sec- 
tion 7 of Clayton Act applies to ‘‘vertical” stock 
acquisition, and that restraint is determined at 
time of suit rather than time of acquisition. 

2. (a) O'Donnell v. Elgin, Joliet E. R. Co., 
338 U.S. 384 (1950); four-two decision; Justices 
Frankfurter, Douglas and Minton not partici- 
pating. Construction of Safety Appliance Act. 

(b) United States ex rel. Eichenlaub v. 
Shaughnessey, 338 U.S. 521 (1950); four-three 
decision; Justices Douglas and Clark not par- 
ticipating. Applicability of Deportation Act, in 
terms covering “aliens”, to denaturalized 
citizens. 

(c) United States ex rel. Knauf v. Shaugh- 
nessey, 338 U.S. 538 (1950); four-three de- 
cision; Justices Douglas and Clark not par- 
ticipating. Affirmed authority of Government 
to deny a war bride entrance to United States 
without a hearing and giving no reasons. 

(d) United States v. Texas, 339 U.S. 707 
(1950); four-three decision; Justices Jackson 
and Clark not participating. This is the case 
all important to Texans, in which the Supreme 
Court decided against the State of Texas in its 
claim to the historic tidelands boundaries of 
that state. z 

(e) Railway Labor Executives Association v 
United States, 339 U.S. 142 (1950); four-three 
decision; Justices Vinson and Douglas not par- 
ticipating. Construction of employee's statutory 
rights under an ICC order re railroad con- 
solidation. 

(f) American Communications Association 
v. Douds, 339 U.S. 382 (1950); two decisions 
with Justices Douglas, Clark and Minton not 
participating (1) five to one, that Communist 
affiliation disclosure provision of the Manage- 
ment Labor Relations Act is constitutional and 
(2) by a vote of three to three that another 


ring in the decision. If nine had 


participated in the decision of the case, 


a majority vote would have been 


necessary to so important a decision. 
In the case mentioned and eighteen 
others? during the last eight terms of 


rovision of that Act is also constitutional, 
ing the provision relating to organizations 
devoted to violent overthrow of the Govern- 
ment. 

(g) Timken Roller Bearing Co. v. United 
States, 341 U.S. 593 (1951); Justices Burton and 
Clark not participating; antitrust violation 
affirmed, five-two; divestiture denied, four- 
three. 

(h) Brannan v. Stark, 342 U.S. 451 (1952); 
four-three decision; Justices Jackson and Min- 
ton not participating; held invalid an order 
under AMAA of 1937 authorizing allowance to 
cooperatives but not to others. 

(i) Kawakita v. United States, 343 U.S. 717 
(1952); four-three decision; Justices Frank- 
furter and Clark not pecenoens. Affirmed 
conviction for treason (death penalty) against 
contention defendant not a citizen. 

(j) In re Isserman, 345 U.S. 286 (1953); 
four-four decision; Justice Clark not partici- 
pating. Attorney disbarred for failure to show 
cause why he should not be (burden of proof 
not met). 

(k) Central Bank v. United States, 345 US. 
639 (1953); four-three decision; Justices Black 
and Jackson not participating. Construction of 
Assignment of Claims Act of 1940, affecting 
right of United States to a fund for payment 
of taxes. 

(1) Dalehite v. United States, 346 U.S. 15, 
(1953); four-three decision; Justices Douglas 
and Clark not participating. Texas City ex- 
plosion case; construction of Tort Claims Act 
(several millions of dollars at stake). 

(m) Bridges v. United States, 346 U.S. 209 
(1953); four-three decision; Justices Jackson 
and Clark not participating. Interpretation of 
Wartime Suspension of Limitations Act (Harry 
Bridges’ conviction for violation of Nationality 
Act reversed). 

(n) Federal Power Comm. v. Niagara Mo- 
hawk Power Corp., 347 U.S. 239 (1954); four- 





the Supreme Court, decisions were 
reached with opinions rendered, in 
cases in which less than nine Justices 
participated and those Justices who 
did participate were evenly or almost 
evenly divided. These nineteen cases 
involved many highly important prece- 


dent-creating issues. Moreover, there 


were other cases decided, during that 
same eight-year period, by memoran- 
dum decisions without opinion, by 
action of a minority of the Justices.* 
The frequency with which important 
decisions are rendered by a minority 
vote, this being occasioned by non- 


three decision; Justices Reed and Jackson not 
| mela py Interpretation of Federal Water 
ower Act of 1920 and rights of power com- 
pany thereunder. 

(o) St. Joe Paper Co. v. Atlantic Coast Line 
R. Co., 347 U.S. 298 (1954); four-three de- 
cision; Justices Black and Clark not participat- 
ing. Interpretation of railroad reorganization 
provisions of Bankruptcy Act. 

(p) National City Bank v. Republic of China, 
348 U.S. 356 (1955); four-three decision; Jus- 
tice Douglas not participating; Justice Jackson 
deceased and no successor. Holding plea of 
sovereign immunity unavailable to plaintiff as 
regards claim against it by defendant; de- 
fendant’s claim unrelated to subject matter of 
plaintiff's action. 

(q) United States v. E. I. du Pont de Ne- 
mours & Co., 351 U.S. 377 (1956); four-three 
decision; Justices Clark and Harlan not par- 
ticipating. Cellophane antitrust case. Impor- 
tant decision on “the market”. 

(r) United States v. Ohio Power Co., 353 US. 
98 (1957); per curiam fgur-three decision; Jus- 
tices Brennan and Whittaker not participating 
Holding in spite of the provisions of Supreme 
Court Rule 58, in the interest of justice. Gov- 
ernment’s 1955 petition for poues ape 
and judgment below reversed. (Motion for 
aa by the full Court denied, 353 

. 977.) 


3. For example, the Supreme Court has af- 
firmed the judgment below by an equally 
divided Court, in a memorandum decision 
without opinion, the affirmance being by a vote 
of four to four, in Ryan Steved Co. v. 
Pan-Atlantic S. S. Corp., 349 U.S. 901 (1955). 
Without a check of the reports for the eight- 
year term for other decisions—without opinion, 
it is assumed that other important cases were 
similarly so decided during the eight-year 
period mentioned. See: Rice v. Sioux City 
Cemetery, 348 U.S. 880 (1954). 
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participation of one or more Justices 
in such cases, justifies the adoption of 
a statutory remedy. 

The present statutes relating to the 
Supreme Court fail to provide a rem- 
edy for this problem. The statute* as 
to the number of Justices of the Su- 
preme Court and requirements for a 
quorum reads: 


The Supreme Court of the United 
States shall consist of a Chief Justice 
of the Supreme Court and eight asso- 
ciate justices, any six of whom shall 
constitute a quorum. 


This statute also provides” for a tem- 
porary alternate for the Chief Justice 
to serve whenever he is temporarily 
absent on account of disqualification, 
illness or for any other reason or 
whenever there is a vacancy in the 
office of Chief Justice. But there is no 
such statutory provision for a tempor- 
ary alternate for the Associate Justices, 
to serve whenever it appears that one 
or more of them will be unable to 
participate in hearing and deciding 
any case, as has been happening so 
frequently, and without regard to 
whether the absence is because of dis- 
qualification, illness, a vacancy in office 
occasioned by death, resignation or 
retirement, or otherwise. 

Excepting only in this one particu- 
lar, namely, the failure to provide for 
ad hoc alternates to serve in lieu of 
Associate Justices of the Supreme 
Court, the federal statutes provide for 
alternates to serve for all federal judges 
to meet the necessities of sound judi- 
cial administration. From the earliest 
times, Justices of the Supreme Court 
lave been authorized to sit as judges 
of the lower federal courts;® and now 
in Chapter 13 of Title 28, there are 
provisions for assignment of circuit 
judges to other Courts of Appeals or to 
District Courts or to certain statutory 
courts;* for assignment of a district 
judge for service in another District 
Court or the Court of Appeals in his 
Circuit or for service in another Cir- 
cuit either in a District Court or a 
Court of Appeals.* The statute as to 
performance of duties by any retired 
Justice of the Supreme Court provides 
for his performance of judicial duties 
in any Circuit “including those of a 
Circuit Justice”, that he is willing to 
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undertake, and the statute as to duties 
that may be assigned to any retired 
Circuit or District Judge provides for 
his performance of duties in appellate 
or District Courts of his Circuit or in 
other Circuits that he might be willing 
to undertake.” But there is no statute 
permitting the assignment of any re- 
tired Justice of the Supreme Court or 
any retired or active Circuit or District 
Judge for the performance of judicial 
duties temporarily in the Supreme 
Court. 


The Supreme Court .. . 
No Congressional Action 

Congress thus by statute has pro- 
vided that whenever on a Court of 
Appeals, there is need of an additional 
judge or judges, either to effect a 
quorum or to provide a full panel of 
three judges to hear and then par- 
ticipate in the decision of a case, that 
need may be filled by ad hoc judges 
brought in to serve from the Supreme 
Court, other Circuit Courts or District 
Courts of the same or other Circuits. 
But Congress has acted as to the 
Supreme Court only as to the situation 
when a quorum of Justices of the 
Supreme Court cannot be obtained.!” 
Congress has provided two remedies 
for that situation, the remittance of 
some cases to a Court of Appeals for 
final determination; and the affirmance 
of other cases without hearing “as 
upon affirmance by an equally divided 
court”, Each of these remedies is 
clearly less desirable than any statute 
that would assure a quorum in the 
Supreme Court, as in the Courts of 
Appeals. Speaking in regard to a re- 
lated statute, Chief Justice Stone stated 
to the House Committee on the Judi- 
ciary in 1943, that within the Supreme 
Court’s appellate jurisdiction the Court 
should provide an appeal whenever it 
can,!! 

There is no other provision relating 
to our problem in the statutes of the 
United States. 

The early policy of the Supreme 
Court voluntarily to refrain from de- 
cisions concurred in by only a minor- 
ity of the Justices has not constituted 
and should not be considered as a 
remedy. In the early days of the 
Supreme Court when Justices had 





ample time for rearguments in cases 
in which a majority of the Court did 
not concur, Chief Justice Marshall 
propounded a discretionary restraint 
as a precept which the Court should 
follow in matters of great importance. 
In the January Term, 1834, a quorum 
of the Supreme Court was four, though 
the number of Justices was not fixed 
by statute. There were in fact seven 
Justices and the Supreme Court en- 
tered an order in two cases involving 
constitutional questions, as follows: 


The practice of this court is not 
(except in cases of absolute neces- 
sity) to deliver any judgment in cases 
where constitutional questions are in- 
volved, unless four judges concur in 
opinion, thus making the decision that 
of a majority of the whole court. In 
the present cases four judges do not 
concur in opinion as to constitutional 
questions which have been argued. 
The court therefore directs these cases 
to be re-argued at the next term, un- 
der the expectation that a larger num- 
ber of the judges may then be 
present.!2 


A note presumably by the reporter 
states that Mr. Justice Johnson and 
Mr. Justice Duvall were absent when 
the cases were argued. 

Early in January, 1835, Mr. Justice 
Duvall resigned.'* Shortly thereafter, 
in the January Term, 1835, Chief Jus- 
tice Marshall announced (again in the 
Miln and Briscoe cases) an even 
stricter principle of abstention than 
had earlier been announced. He 
stated: 


The court cannot know whether 
there will be a full court during the 
term; but as the court is now com- 
posed, the constitutional cases will not 
be taken up.!4 (Italics supplied.) 


This order was entered at a time when 


¢ 28 U. S.C. §1. 

“Whenever the Chief Justice is unable to 
me. the duties of his office or the office is 
vacant, his powers and duties shall devolve 
upon the associate justice next in precedence 
who is able to act, until such disability is re- 
moved or another Chief Justice is appointed 
and i uly 2 qualified”. 28 U.S.C. §3. 


42. 
: 28 USC. 291 
8. 28 U.S.C. §292 
9. 28 U.S.C 


10. 28 U.S.C. §2109. 

11. 12 Geo. Wasn. Law Rev. 175, 185 (1944). 

12. Briscoe v. Commonwealth Bank of Ken- 
Pet) s. of New York v. Miln, 33 U.S. (8 

* ) il 

"34 US. (9 Pet.), unnumbered flyleaf 

at ‘Seat 

14. See note, 34 U.S. (9 Pet.) 85 (1835). 
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the Court was composed of six justices, 
two more than were required for a 
quorum. 

The policy announced in the January 
Term of 1835, requiring a full court 
to sit in cases involving a constitutional 
question has not been strictly followed, 
though apparently no reason was ex- 
pressly given for varying from it.!° 
And in American Communications 
Assn. V. Douds, '® in which two por- 
tions of the Management-Labor Rela- 
tions Act were before the Court for 
consideration as to their constitution- 
ality, only six Justices participated 
bare quorum of a nine-man court) and 
the constitutionality of one of the provi- 
sions, already referred to, was affirmed 
by a vote of three Justices to three. 

Despite the failure of the Supreme 
Court to follow the policy of abstention 
Miln 
Mr. Justice Burton recently 
alluded to the of the 
“salutary practice of the Court” ap- 
proved by Chief Justice Marshall in the 
Briscoe case, in “The Legal Tender 


established in the Briscoe and 
decisions, 


“requirements” 


Cases: A Celebrated Supreme Court 
Reversal”.'!7 Mr. Justice Burton, com- 


menting on the actions of the Court in 


the Legal Tender Cases, explained the 
reasons for the policy, as follows: 


The result was that, although the 
decision carried a bare majority of 
the seven Justices participating, it did 
not carry with it a majority of the 
whole membership of the Court au- 
thorized by Congress and about to be 
filled. While, technically, this shortage 
would not have been so had the de- 
cision been announced January 31, the 
substance of the situation would have 
been much the same. The need in such 
a case for a decision carrying not 
merely a fleeting majority of the whole 
Court, but for one carrying reason- 
able assurance of the support of such 
a majority for a substantial period. In 
the absence of some more compelling 
necessity than existed here, the greater 
stability inherent in a fully considered 
decision of a majority of the whole 
Court justifies adherence to the prac- 
tice announced by Chief Justice Mar- 


shall. 
Many considerations support that 
practice. It promotes stability of de- 


cision because, as long as no change 
occurs in the membership of the ma- 
jority which has made a decision, it 
is not likely that any one of that ma- 
jority will change his position. Also, 
the requirement of a concurrence of 


a greater number in the decision is 
some added assurance of its sound- 
ness. On the other hand, the difficulty 
of overcoming a decision of the Su- 
preme Court on constitutional law by 
the adoption of a constitutional amend- 
ment is great. Accordingly, under 
some circumstances, that difficulty may 
justify the Court, as a whole, in re- 
versing or modifying its own decisions. 
Generally, r, that very difficulty 
of amendment only emphasizes the im- 


howeve 


portance of the Court’s giving such 
careful consideration to its initial de- 
shall be 
For these reasons, the addi- 


cision that no reversal of 
needed. 
tional degrees of stability and sound- 
ness inherent in the concurrence of a 
majority of the whole Court, as against 
majority, usually outweigh 
whatever delay or inconvenience may 


a_ lesser 


be incident to securing the agreement 
of a majority of the whole Court upon 
any issue of constitutional law. 


Ample basis for Mr. Justice Burton’s 
views is found in the opinion of the 


18 


Court in the Legal Tender Cases; 
in expressly overruling the earlier de- 
cision of Hepburn Griswold,'® the 


Court said: 


That case was decided by a divided 
court, and by a court having a less 
number of judges than the law then in 
provided this court shall 
have been heard 
and they have re- 
careful 


existence 
have. These cases 
before a full court, 


ceived our most considera- 


tion,29 


The principle of the Briscoe decision 
has sometimes been applied so as to 
result in reconsideration of constitu- 
tional cases decided by a divided court, 
upon the accession of sufficient person- 
nel to comprise a full bench.*! That 
application of the earlier policy has 
been made, tacitly, in non-constitu- 
tional cases as well.2* Such a practice 
involves a waste of judicial manpower 
and lengthy delay in litigation; it 
should be considered not as a remedy 
for our problem, but rather an official 
recognition that the problem does exist 
and that a remedy for it should be 


found. 


A Court Rule... 
An Undesirable Step 

A provision by statute or by rule of 
the Court that the Supreme Court shall 
fake no action unless with the concur- 
rence of five or more members of the 
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Paul Carrington has practiced in 
Dallas since 1919. 
A.B. from the University of Missouri 
in 1914 and his LL.B. from Harvard 
in 1917. He long has been active in 


the Dallas, 


Bar Associations. 


He received his 


Texas and American 





It has 


been said in many ways over a period 


Court would be undesirable. 


of many years that the exercise of a 
judicial function should be differenti- 
ated from the exercise of a parliamen- 
tary function where ordinarily a simple 
majority of a quorum which in turn is 
a simple majority of the body as a 
whole, may normally decide any issue. 
This principle has been cited, for ex- 
ample, in Frishcher & Co. v. Bakelite 


Corporation,** which the question 


before the Court was whether a major- 


ity of the entire Tariff Commission 


must concur in order to take a valid 
action. The Court generalized the trend 


~~ only al articipated in the de- 
aa in Monongahela Navigation Co. v. United 
States, 148 U.S. 312 (1893). Cf. Legal Tender 
Cases, 79 U.S. (12 Wall.) 457 (1872). 

16. See footnote 2, su —*- (f). 

17. 42 A.B.A.J. 231, . arch, 1956). 

18. See footnote 15. cupre. 

19. 75 U.S. (8 Wall.) 513 (1869) 

20. 79 U.S. (12 Wail.) 457, at pias 554. 

21. Pollock v. Farmers’ Loan and Trust Co., 
157 U.S. 429, 158 U.S. 601 (1895); see Alex- 
ander v. United States, 173 F. 3d 867, and 
Chief Judge Denman’s dissenting opinion, 173 
F. 2d at 868 (9th Cir. 1949), and the report of 
the re-hearing en banc, 181 F. 2d 480 (1950). 

22. See Halliburton Oil Well Cementing Co 
v. Walker, Bruce’s Juices v. American Can 
Company, and MacGregor v. Westinghouse 
Electric and Mfg. Co., 327 U.S. 812 (1946), 
granting petitions for rehearing and yt 
cases, formerly affirmed by an equally divid 
court, to the docket for re-argument before 
a full bench. (Subsequent action of the Court 
may be found as follows: Halliburton, re- 
versed, 329 US. 1; ae 330 
U.S. 743; MacGregor, reversed, 329 U.S. 402. 

23. 39 F. 2d 247 (C.C.P.A. 1930), cert. den. 
282 U.S. 852. 
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of modern authority as to action by 
a majority of a quorum in various 
bodies other than courts and then 
stated, as to courts: 


Where courts are concerned it has 
been uniformly held so far as we can 
ascertain that a clear majority of the 
legally constituted members thereof 
shall concur and no valid judgment 
may be entered except as may follow 
no decision [citing numerous state de- 
cisions to that effect]. 


While this rule of decision has not been 
found applicable to the Supreme Court, 
it does reflect a widespread idea which 
has led to constitutional provisions and 
statutory provisions as to various state 
courts. Thus over eighty years ago the 
people of the State of New York when 
they amended their Constitution in 
1876 provided, with respect to their 
seven-man court: 


Five members of the court shall 
form a quorum and concurrence of 
four shall be necessary to a de- 
cision.*4 

This New York constitutional pro- 
vision is accompanied by another, 
pursuant to which places of members 
of the Court may be filled temporarily 
in any event of vacancy or absence or 
disqualification; if not made practical 
by such an additional provision, the 
New York provision quoted would 
seem harsh and unworkable in neces- 
sitating postponement of action until 
a majority of the membership of the 
Court could find a basis for concur- 
rence, or, in the alternate, requiring an 
affirmance that might be against the 
wishes of a majority of the judges par- 
ticipating in the decision. Surely any 
statute or rule which would necessitate 
a judgment in any case, in accordance 
with the views of the smaller of two 
minorities of the participating mem- 
bers of the Court, is unworkable and 
unfair. 

A statute authorizing temporary 
service in the Supreme Court by retired 
Justices of the Supreme Court would 
not provide an adequate remedy. Fre- 
quently as at present there are one or 
more retired Justices of the Supreme 
Court. They might be available for any 
temporary services in that Court oc- 
casioned by a vacancy in the Court or 
by disqualification for a particular case 
of one or more Justices, or otherwise 


occasioned. Such a statute, however, 
like 28 U. S. C. $294, should avoid 
requiring any retired Justice from act- 
ing unless able and willing at the time. 
That statutory remedy for our problem 
would not be adequate because much 
of the time there are no retired Justices 
of the Supreme Court who by health 
and otherwise are available to render 
such a service again in the Supreme 
Court; and because the number of 
occasions when such a participation is 
needed are likely to be too numerous 
every term. 

A substantial loss of time and effort 
would be involved if a complete re- 
argument and resubmission of a case 
were to be required by statute or rule 
of court whenever, arguments having 
been heard before an incomplete court, 
it was thereafter learned that as many 
as five Justices could not concur in a 
decision. The sound practice of other 
courts should be adopted, of filling the 
bench at the time of the submission of 
If that is done, there will 
be very few cases indeed where less 


every case. 


than nine participate in the decision, 
instances where, for example, illness 
or death intervenes after the argument 
is heard. If the bench is completely 
filled at the submission of every case, 
there will be practically no cases in 
which less than five concur in a 
decision. 

Were a statute enacted requiring 
that Circuit judges serving on a panel 
to participate in the hearing and de- 
cision of cases in the Supreme Court 
whenever there are less than nine Jus- 
tices available for participating, there 
would be several cases each term in 
which members of the panel of Circuit 
judges would be called upon to assist. 
The number of cases where less than 
nine Justices participated and those 
Justices who did participate were even- 
ly divided, or approximately so, does 
not indicate the substantially larger 
number of cases in which less than nine 
Justices participated. The volume of all 
such cases in which less than nine 
Justices participated is beyond the 
number that could surely be served by 
retired Justices of the Supreme Court. 
Moreover, advantages in affording an 
opportunity to distinguished Circuit 
Judges to participate in Supreme Court 
proceedings justify the preference for 
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a statute under which such a panel of 
Circuit judges would participate, in 
preference to a statute under which 
retired Justices alone would serve. 

A simple statute creating such a 
panel of Circuit judges would provide 
an adequate remedy. As above noted, 
by virtue of the existing statutes, other 
federal judges may be assigned tem- 
porarily so as to create a full bench 
for decision of any case in other 
federal courts. By constitutional pro- 
visions or by statutes of various states, 
such a method of creating a full bench 
on the court of final resort of a state 
has been provided for. In the Consti- 
tution of the State of New York,” it 
is provided that of the seven members 
of the Court of Appeals, five are neces- 
sary for a quorum, and the concurrence 
of four is necessary to a decision. To 
this provision there is added, however: 

In case of the temporary absence or 
inability to act of any Judge of the 

Court of Appeals, the Court may desig- 

nate any Justice of the Supreme Court 

to serve as Associate Judge of the 

Court during such absence or inability 

to act. 

The statutes of Connecticut contain 
a similar provision as to the Supreme 
Court of Errors of that state.2° Among 
other states having comparable consti- 
tutional or statutory provisions, it is 
deemed sufficient here to refer only to 
the provisions of the New Jersey Con- 
stitution of 1947 (Article 6, Section 2, 
Paragraph 1) relating to the Supreme 
Court of that state. Among the pro- 
visions sponsored by Chief Justice 
Vanderbilt incorporated in the new 
Constitution to assure the better ad- 
ministration of justice by sound court 
administration, it is provided that the 
Chief Justice may, as need arises in the 
Supreme Court: 

assign the judge or judges of the 

Superior Court, as provided by rule of 

the Supreme Court, to serve temporar- 

ily on the Supreme Court. 

A statute of a few words, to similar 
effect, would solve our problem in the 
Supreme Court as to practically all 
cases. Arguments that have been ad- 
vanced for and against such a statute 
may be briefly summarized : 
(Continued on page 181) 





os ew York Constitution, Article 6, Sec- 
tion 5. 
_ ote York Constitution, Article 6, Sec- 
tion 5. 

26. General Statutes of Connecticut (1949 
Revision). Section 7678. 
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Lawyers Wives: 


Allies in the Work of the Organized Bar 


by Leon Thomas David * 


We live in an era of organizations: the organized Bar itself is only part 


of thousands of local, state and national organizations in almost every 


conceivable field, composed of almost everyone. It was probably inevitable, 
and it finally happened in California. In 1950, the wives of the lawyers 
in California, tired of being left to shift for themselves while their husbands 


spent long hours in dull (from a feminine point of view) business sessions 


of bar association meetings, formed The Lawyers’ Wives of California, a 


non-profit corporation. The work of this new organization is described 


on these pages. 





The State Bar of California had been 
organized and operating for twenty 
years when a group of wives of lawyers 
and judges, tired of being carried 
along to bar association meetings 
where they sat out the sessions singly, 
met with the resolve to form a wom- 
an’s auxiliary of the State Bar of Cal- 
ifornia. A professional woman, Dr. Ili- 
ana Cosby, wife of a Los Angeles law- 
yer, speedily brought together a group 
of wives of practicing attorneys and 
judges to discuss such an organization, 
and on January 19, 1950, it was 
launched. The organization was revised 
in 1954. As early as 1939, an initial 
group in Los Angeles County had been 
formed as a social organization in 
Long Beach, and devoted itself to some 
welfare projects not allied to the legal 
profession. 

The concept of a state-wide women’s 
organization to further the interests 
of their husbands’ profession startled 
some of the leaders of the Bar, and the 
institution of a formal auxiliary to the 
state bar corporation was treated gin- 


gerly. So the ladies abandoned the idea 
of making any immediate formal con- 
nection with the State Bar and decided 
to first promote the general welfare and 
good fellowship among lawyers and 
lawyers’ wives and to further state- 
wide organization upon their own. As 
phrased in one communication, this 
was dictated by “the sincere desire on 
the part of members that we may be- 
come a feminine organization con- 
ducted in such an accurate and busi- 
ness-like fashion as to call forth the 
interest, help, and admiration of our 
lawyer husbands”. 

They have done this, with such far- 
reaching consequences for state and 
local bar activities that the details 
should be told. 

First of all, the California ladies are 
incorporated as The Lawyers’ Wives of 
California, a nonprofit corporation, “to 
encourage the spirit of constructive 
usefulness on the part of the member- 
ship, and in every reasonable way to 
lend dignity and honor to the legal 
fraternity; to cooperate in creating and 


Judge of the Superior Court of Los Angeles County, California 


maintaining that sound public opinion 
and high idealism which makes pos- 
sible the increase of righteousness, jus- 
tice, patriotism and good will; to pro- 
mote the general welfare and encour- 
age and foster good fellowship and 
friendly relations among its members”. 

The Los Angeles Lawyers’ Wives 
made the initial contributions to such 
a program of “constructive usefulness”. 
At the law schools of the University of 
Southern California, University of Cal- 
ifornia at Los Angeles, Southwestern 
University and others, there was a high 
proportion of married students, many 
studying under the G.I. Bill. As they 
struggled to prepare for the Bar, there 
was considerable evidence of stress and 
strain in their marital relationships. 
So the Lawyers’ Wives undertook pro- 
grams to present and discuss the prob- 
lems of being a lawyer’s wife, the sac- 
rifices necessary for adequate prepara- 
tion and the ultimate rewards of suc- 
cessful professional life to the wives of 
lawyers. 

An invitation card to law students’ 
wives read: 


Wives of California Lawyers. What 
will your life be like when your spouse 
starts to practice law? What is there 
to look forward to—advantages and 
tribulations? The Honorable Philbrick 
McCoy, Judge of the Superior Court of 
Los Angeles, will talk to us about some 
of the problems the young wife faces 
when her husband is entering the legal 


February, 1958 * Vol. 44 141 








Lawyers’ Wives 


profession. Wives of new lawyers and 
law students will meet and talk with 
wives of many successfully established 
attorneys and judges. Come to the 
auditorium of the U.S.C. School of 
Law, 3660 University Avenue, Los An- 
geles, 8 P.M., Tuesday, May 22, 1951. 


From these discussions, repeated in 
each of several years, wives of well-es- 
tablished lawyers remarked that their 
earlier years could have been happier 
if they had had such conferences, if 
they had actually known more of the 
demands of the legal practice.! Some 
lawyers’ wives were induced to visit a 
courtroom for the first time, to see 
what a trial was like and what their 
lawyer-husbands did in court. Others 
decided that they would volunteer for 
jury service. Contrary to predictions, 
their husband’s profession did not or- 
dinarily result in peremptory challeng- 
es to them as jurors. Many women 
were instructed in their husbands’ du- 
ties of keeping professional confidences 
and for the first time could understand 
their reticence in discussing clients’ af- 
fairs with them, and the necessity 
which rested upon them to preserve any 
of their confidences about such infor- 
mation. Three members were 
inated and served upon the county 


nom- 


grand jury, in successive years. 


An Initial Impetus .. . 
A Tremendous Growth 


Women lawyers and women judges 
gave the initial impetus to this educa- 
tional work in Los Angeles. Member- 
ship grew at a rapid pace, and over- 
tures were made in other California 
cities for formation of similar groups. 
In several cities, there were existing 
loosely organized social auxiliaries of 
bar groups, which were invited to em- 
brace the new concept of a state-wide 
organization. 

Within less than a year’s time, the 
1950 convention of the State Bar of 
California was held. No longer were 
the women wallflowers, demanding at- 
tentions which diverted their husbands 
from formal and informal activities. 
The Lawyers’ Wives organized and 
conducted a contemporaneous program 
of their own in the city in which the 
meeting was held. The lawyer who 
might have debated going to the bar 


meeting seems to have been told that 
of course he was going——-his wife had 
to be there to carry on her Lawyers’ 
Wives activities! This organized par- 
ticipation of the Lawyers’ Wives was 
an instant success. A. M. Mull, Jr., as 
President of the State Bar, expressed 
the lawyers’ deep and grateful appre- 
ciation to the Lawyers’ Wives for their 
contribution to the State Bar program. 

The tempo of organization is reflect- 
ed at this time by an item in the Los 
Angeles ladies’ minutes which suggest- 
ed that membership applications be 
limited to fifty per month in order that 
eligibility might be determined and 
sponsors give their recommendations. 
Other Lawyers’ Wives groups in the 
Los Angeles area itself were in the 
process of formation. 

While the build-up of the state or- 
ganization was proceeding, a new op- 
portunity for service presented itself. 
The constitutional amendments for re- 
organization of the lower courts were 
coming before the voters of the state. 
The ladies volunteered to help the or- 
ganized Bar campaign among their 
friends and neighbors. The amend- 
ments were adopted. The Los Angeles 
county committee of the State Bar cam- 
paigning for the amendments formally 
extended the “sincere gratitude of 
every member of our committee” for 
the wholehearted and effective assist- 
ance of the Lawyers’ Wives. 

A number of the women, prominent 
among them being Mrs. Shelden Elliott 
and Mrs. Doris Kingsley, suggested 
that the Los Angeles Lawyers’ Wives 
might find an opportunity for practical 
public relations and philanthropy by 
assisting legal aid work. Mrs. Marian 
Beardsley, wife of Charles E. Beards- 
ley, President of the State Bar of Cal- 
ifornia, organized a legal aid commit- 
tee of the women for clerical service at 
the Los Angeles Legal Aid Foundation, 
encouraged by Dean Shelden Elliott 
and Professor Robert Kingsley at the 
University of Southern California Law 
School, and Judge David, for the 
Standing Committee on Legal Aid of 
the American Bar Association. 

In 1952, The Legal Aid Foundation 
of Los Angeles was struggling valiant- 
ly to provide legal service in some 12,- 
000 cases a year, in dingy and drab 
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Leon Thomas David was elected 
judge of the Superior Court of Los 
Angeles County in 1954. Admitted 
to the California Bar in 1926, he 
served as a colonel of Field Artillery 
during World War II. He is the 
author of works on municipal tort 
liability and state and local govern- 
ment. 





surroundings, with a devoted but in- 
adequate staff, and with antiquated 
books and equipment. Supposed to 
preach the Bar’s concern that no wor- 
thy cause should ever be rejected be- 
cause of the indigence of the client, the 
office itself seemed rather to indicate 
that the Bar as such did not particu- 


larly care. The Legal Aid Foundation 


was financed by Community Chest al- 
locations, always less than adequate to 
meet the need. The Chest in turn com- 
plained that lawyers as such had not 
rallied in any number to assist the 
fund-raising campaigns. 

The ladies took over. Their gentle 
pressure and protests brought about 
action to obtain more working space 
and to secure a renovation of the prem- 
ises. They organized and produced a 
dependable daily volunteer service, 
whereby lawyers’ wives took over op- 
eration of the P.B.X., the registration 
of applicants and other clerical oper- 
ations. Each year since, this service 
has become greater and more impor- 
tant. During the past year, some forty 
women furnished over 4800 hours of 


1. Los Angeles lawyers were interested in 
knowing what form the programs assumed. 
For one of the talks made at such meetings, 
consult: Judge Leon T. David, Blackstone and 
His Jealous Mistress, 20 Los Ance.es Bar But- 
LeTIN 280. May. 1953. 
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scheduled service in the Los Angeles 
Legal Aid office. 

Being told that there were no Com- 
munity Chest funds to rehabilitate the 
books and equipment, the ladies de- 
cided to raise some money and organ- 
ized a “Kate and Advocate” ball for 
the purpose. This colorful event has 
been repeated each year, with great 
financial success. The Lawyers’ Wives 
used these funds to re-equip the Legal 
Aid office. The services and funds pro- 
vided started in a small way. From 
July, 1952, to April, 1954, 270 hours 
of volunteer service had been rendered, 
$1133.50 had been provided for the 
necessary equipment and a nest egg for 
a building fund had been put aside. 


8000 Hours... 
$16,000 Later 


But as of December 1, 1957, the Los 
Angeles ladies have rendered over 8000 
hours of volunteer service, of an equiv- 
alent value of at least $16,000. They 
have provided $6,000 for equipment, 
and there is a building fund nest egg 
of some $5,000. Over 400 hours of vol- 
unteer service are being given each 
month. 

Because it was evident that the do- 
mestic relations law work was ham- 
pered in many instances because clients 
had to bring children with them when 
consulting a legal aid attorney, the la- 
dies organized and equipped a nursery, 
and provided the attendants each day 
for it. 

Long Beach, Pasadena and San Fer- 
nando Valley Lawyers’ Wives organ- 
izations followed suit. Each has under- 
taken to give service or to help finance 
legal aid in their localities. In one so- 
cial event, the San Fernando Valley 
ladies raised over $2,000 for such sup- 
port. In San Diego, the lawyers’ ladies 
are undertaking to staff some clerical 
operations in the Legal Aid office with 
volunteer services. 

Joseph Ball, immediate past Pres- 
ident of the State Bar of California, 





lost no opportunity to urge before 
bar association groups throughout Cal- 
ifornia that Lawyers’ Wives organiza- 
tions be formed. While he and many 
others have pointed to the possibilities 
for immediate usefulness in assisting 
legal aid work, the ladies in the various 
Lawyers’ Wives groups have been free 
to interpret their function as best suits 
their community. 

Wives have always been loyal part- 
ners of their lawyer husbands. They 
have had great satisfaction in their 
legal successes and often have taken 
their legal defeats much harder than 
their husbands, who know that in court 
one does noi always win. One manifest 
effect of Lawyers’ Wives organization 
is that many social vendettas carried on 
by the ladies, based upon professional 
conflicts between their husbands, have 
been broken down. Acquaintanceship 
among lawyers and their wives has pre- 
vented them from arising. 


Many Los Angeles lawyers really be- 
came aware of the necessity of legal 
aid work for the first time when their 
wives began to work at the Legal Aid 


The 


bringing their husbands to the Legal 


Foundation. ladies have been 
Aid office to look it over. The presence 
of gracious and interested ladies has 
made a great impression upon indigent 
people, whose experience has shown 
that lawyers and their wives have a per- 
sonal interest in them, which is cer- 
tainly on the credit side of the public 
relations of the Bar. 

With this Legal Aid experience, law- 
yers wives have given aid to the Com- 
munity Chest in its campaign, telling 
what is being done for Legal Aid with 
its help. Such evidence that lawyers 
and their wives have a social conscious- 
ness no doubt has a beneficial effect 
upon the public attitude toward the 
Bar, particularly among critical social 
workers. 

The original Los Angeles Lawyers’ 
Wives group has expanded to three so- 
cieties, all members of the state body, 











Lawyers’ Wives 


there being a Lawyers’ Wives group in 
West Los Angeles and another in the 
San Fernando Valley. 

When the State Bar Convention met 
in Monterey this last October, the roll 
call showed Lawyers’ Wives organiza- 
tions throughout the state. The dream 
had become a reality. Among the or- 
ganizations were Lawyers’ Wives in 
Los Angeles, West Los Angeles, Long 
Beach, San Fernando Valley, Stanis- 
laus County, Riverside County, San 
Bernardino; The Orange County Bar 
Association Auxiliary; the Lawyers’ 
Wives of Southeast Los Angeles, Down- 
ey-Los Cerritos, East Bay (Alameda 
County), Marin (County), Oxnard, 
Pasadena, Riverside; the San Diego 
Bar Association Auxiliary; Lawyers’ 
Wives in Sacramento and in Humboldt 
County. 

The Lawyers’ Wives of California 
played a prominent part in the annual 
meeting of the State Bar. They main- 
tained a Hospitality Room for women. 
They put on an art and handicraft 
achievement show in which lawyers’ 
wives were exhibitors. They conducted 
tour of the historic 
Monterey region and through its fine 
homes. They conducted an installation 


an organizea 


luncheon, among whose honored guests 
were Justice Stanley F. Reed; the At- 
torney General of the State of Cali- 
fornia, Edmund G. Brown; Joseph 
Ball, of the State Bar of 
California; and Junius Allison, Field 
Director of the National Legal Aid 


Association. 


President 


So a new and potent instrumentality 
for furthering public understanding 
and the public relations programs of 
the organized Bar has been born 
and has demonstrated its potentialities. 
What has in California 
could be done nationally. What has 
been done with the State Bar of Cal- 
ifornia can be done with the American 
Bar Association. If this development 
should come to pass, the ladies of Law- 


been done 


yers’ Wives of California, Inc., are 
ready to help show the way. 
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I Am Proud To Be a Lawyer 


The most refreshing article we have seen in years about 
the profession of law is “Farewell the Plumed Troop and 
the Big Wars” by Federal Judge A. Sherman Christenson, 
published in this issue. 

More than sated with the criticisms applicable at best to 
a small portion of the profession and irked with the 
pusillanimous apologies even among our own members 
who weakly concede unfair charges laid at our door and 
who fail to challenge powerful cynics who revile us, we 
relish a proud appraisal of our noble profession—a pro- 
fession without which the rights of individuals as between 
themselves, or against their governments, would mean 
nothing—yes, without which chaos and despotism would 
replace freedom and government of laws, without which, 
in turn, life would lack meaning. 

Just as the front pages of our newspapers feature the 
crimes and misconduct of the few instead of the quiet, 
honorable, but unsensational life of the many, just so does 
the legal profession suffer mightily from the emphasized 
peccadilloes of the few, instead of growing steadily in 
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standing from the lives of devoted, honorable, and in- 
dispensable service by the many. 

Why is it that these distortions persist without adequate 
counter-attack ? 

What is it that hampers the work of the organized Bar 
and the great results it could so readily accomplish with 
adequate funds? 

Why is it that so many lawyers recognize no professional 
obligations to further the position and effectiveness of the 
Bar by voluntary membership participation, or that so 
many value their memberships, if existing, at no more 
than a fraction of their worth by insisting on dues 
schedules scoffed at by others and unworthy of a great 
profession? 

The answer to all of these questions is a lack of pride in 
the legal profession on the part of too many lawyers, a 
lack of pride in its gigantic achievements in the field of 
private right, in the preservation of freedom and in the 
maintenance of law and order, a lack of pride in its 
mighty potential for public good. 

Indeed, what a mighty force for good would rise from 
the universal acceptance and practical implementation by 
the members of the Bar of the concept: “I am proud to 


be a lawyer”! 





Editor to Readers 





The organized legal profession has a great responsibility 
which it is and must continue meeting. We, as lawyers, 
have duties and obligations which run not just to our pro- 
fession and its members, but to the entire public. Service 
is not a by-product of a profession, it is, by definition, an 
essential and primary element. 

We of the legal profession devote more time to public 
service than any other professional group of men in 
America. At the forefront of nearly every public movement 
one finds a lawyer. In our legislatures and in Congress 
the vast majority of the members are lawyers. In such 
governmental positions as governor, mayor, cabinet officer 
and others, the vast majority are lawyers. In fact, from 
its inception to the very zenith of its power as the acknowl- 
edged leader of the Free World our government has been 
in large part created, directed and operated by lawyers. 
As the largest organization representing the legal profes- 
sion, the American Bar Association is willing and eager 
to assume the responsibility of leadership in the shaping of 
public opinion. The existence of our Association is justified 
only by service to the profession and to the public.—Charles 
S. Rhyne. President of the American Bar Association, 
speaking hefore the Civic and Legal Organizations of Char- 
lotte. North Carolina. 
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Judicial Retirement: 


The Age of Judges and the Judge of Ages 


by James C. Sheppard ¢ of the California Bar (Los Angeles ) 


Mr. Sheppard’s argument is that our judicial system should take the 
example of the many industries and insist that judges retire after a 


specified age. For too long we have been permitting judges “who forget 
their common human frailties and fallibilities” to determine for themselves 


when they should retire, he declares, and his figures show that most judges, 


at least in the federal courts, use their power to decide when to retire to 


decide that they won't retire. 





An examination of the reasons 
which cause judicial delay is always 
appropriate. There is a constant need 
to improve the administration of jus- 
tice and to expedite and to improve 
the efficiency of the judicial processes. 
When one views those who occupy 
judicial posts today, it is impossible 
to be other than amazed at the age 
of many of our judges. Ever. more 
surprising is the fact that society tol- 
erates a system where a judge is his 
own judge, completely unfettered, as to 
when he will retire and when he is 
no longer able to function with the 
alacrity and the decisiveness which a 
system of justice requires. 

At a time when the span of life was 
much shorter than it is today, Moses 
observed: “. . . and as thy days, so 
shall thy strength be”. Deuteronomy 
33:21. 

Tacitus, an acute observer of his- 
tory and social institutions, remarked 
“Judges are best in the beginning; 
they deteriorate as time passes”. 
(Tacitus, Annals, XV, c. 110). 

Of course, such a deterioration is 
not limited to judges. In one of his 


essays, Francis Bacon recognized the 
universality of the encroaching lim- 
itations of old age, cautioning all to 
“Discern of the coming on of years, 
and think not to do the same things 
still, for age will not be defied”. 

Lawyers, better than judges, are in 
a position to observe the effects and 
limitations of age upon the work of 
judges. Litigants and lawyers suffer 
more directly from the effects of crowd- 
ed calendars and delayed decisions are 
more keenly alert to the effects which 
the ladders of age have upon the sen- 
sitivity of perception and the ability 
te follow an argument. 

Despite his judicial position, and 
security, a judge is still subject to the 
limitations which are characteristic of 
life and human nature. 


We must remember that we have to 
make judges out of men, and that by 
being made judges, their prejudices 
are not diminished and their intelli- 
gence is not increased. 

Robert G. Ingersoll — Speech in 


Washington, October 22, 1883. 


In Bridges v. State of California, 


Mr. Justice Frankfurter recalled the 
human and physical characteristics of 
judges in these words: 


. are entitled 
to no greater immunity from criticism 
than other persons. . . . Just because 
the holders of judicial office are 
identified with the interests of justice 
they may forget their common human 
frailties, and fallibilities. [314 U.S. 
252, 289 (1949).] 


Judges as persons . . 


Within the last twenty-five years 
much has been done to secure judicial 
independence and security. The ten- 
dency has been towards increasing 
judges’ position to life tenure. Many 
judges are exempt from the recall. In 
many states, judges stand for re-elec- 
tion without the practical possibility 
of opposition. Their salaries have been 
increased. In many states judicial ap- 
pointment is tantamount to an insur- 
ance of holding a judicial post for life. 
But neither in the states nor in the 
federal system has sufficient consider- 
ation been given to insuring society 
that a judge be required to retire when 
he is beyond the age of satisfactorily 
and efficiently performing his duties. 

Indeed, there is very little in our 
law today to require a judge to retire, 
even when consumed by the last stages 
of senility, best described by Shake- 
speare as the: 


Last scene of all, 
That ends this strange eventful history, 
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Is Second childishness, and mere 
oblivion, 

Sans teeth, sans eyes, sans taste, 
sans everything. 


As You Like It, U-vii. 


Who is to determine when a judge 
shall retire? And who shall compel him 
to retire even though his spirit and will 
move him to remain on the Bench? 
Shall the judge himself be the sole 
judge of his physical and mental abil- 
ity to preside and to administer justice 
efficiently ? 

Is it to be assumed that the qualifi- 
cations which made possible his ap- 
pointment shall remain virile and con- 
stant so long as he wills to remain on 
the Bench? 

Is there something rich and strange 
in the measure of judicial fitness and 
qualification which renders this high 
office unique and apart from the other 
institutions of civilization? Or should 
the judiciary be subjected to an ar- 
bitrary age, arrived at in the light of 
the knowledge of modern civilization, 
and its comparable institutions, beyond 
which age judges shall be compelled 
to retire? 

These are questions with which the 
Bar, and indeed, the judiciary itself 
ought to be concerned. And the public 
which all too frequently suffers from a 
senile administration of justice shares 
an equal concern. 


Within the last twenty years indus- 
trial organizations have increasingly 
insisted upon compulsory retirement 
of executives at a mandatory age. The 
executive or employee of an industrial 
organization is not allowed to be the 
judge of when he himself shall retire. 
Instead, there have been serious studies 
made by qualified experts in order to 
determine what the compulsory retire- 
ment age shall be. Once that age is 
reached, retirement is generally man- 
datory. The Bench, however, in the 
main, finds itself exempt from any 
such requirement. 

It is not possible here to analyze the 
laws of all of the states. 

Therefore, in order to determine 
what is occurring in the United States 
in our own time, let us take, for ex- 
ample, the instance of the federal ju- 
diciary, and see what is occurring, and 
the age of those who preside over the 


federal courts. (The figures are as of 
January 1, 1957.) 

In the United States Court of Ap- 
peals for the District of Columbia Cir- 
cuit there are eight judges. One is 
above the age of 65. Two are above 
the age of 64, and two are above the 
age of 63. 

In the First Circuit Court of Appeals 
there are three judges. One is above 
the age of 68, and two are below the 
age of 63. 

In the Second Circuit there are six 
judges. Four of them are above the 
age of 66. 

In the Third Circuit there are seven 
judges. One is above the age of 66. 

In the Fourth Circuit there is one 
judge, and he is above the age of 70. 

In the Fifth Circuit there are seven 
judges. Three of them are above the 
age of 65. 

There are six judges in the Sixth 
Circuit. Two of them are above the age 
of 72, and one is above the age of 79; 
one is 65. 

Of the six judges comprising the 
Seventh Circuit, five of them exceed 
age 65, and one of them exceeds the 
age of 75. 

In the Eighth Circuit there are six 
judges. One exceeds the age of 88, an- 
other the age of 82, and another the 
age of 72. 

Of the six judges of the Ninth Cir- 
cuit, two are beyond the age of 82, 
one is 74, and three above the age 
of 67. 

There are four judges in the Tenth 
Circuit. Of the four, two of them ex- 
ceed age 67. 

Of the United States District Court 
Judges now currently serving, ninety- 
seven of them exceed the age of 64. 
Forty-one of this number exceed the 


age of 70. 


Such is the age constituency of the 


federal judiciary. It cannot be said 
that the federal pension laws which 
are applicable to the Federal Bench are 
not liberal. On the contrary, they are 
extremely liberal and permit retire- 
ment even at full salary after limited 
years of service. But the salient fact is, 
that despite the liberality of these laws, 
and the possibility of full retirement, 
judges do not retire of their own vo- 
lition. Obviously, they are not com- 
pelled to retire, and many of them thus 
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continue to endeavor to administer jus- 
tice, particularly oblivious to the effects 
of old age. 

In the County of Los Angeles, Cali- 
fornia, there are a total of 157 judges 
who preside over the Superior and 
Municipal Court Trial Departments. 
These two courts constitute the trial 
courts for the entire county. Seventeen 
and eight tenths per cent of these 
judges are above 65 years of age. 
Eight of these judges are above the 
age of seventy, four are above sixty- 
five, and almost two per cent of them 
are above the age of eighty. (A Survey 
of Metropolitan Trial Courts, Los An- 
geles Area, by James G. Holbrook, page 
13, 1956.) 

The excellent survey by Professor 
Holbrook indicates that even judges 
are prone to forget that they are sub- 
ject to the frailty of old age. Indeed, 
Professor Holbrook’s 


pungent with meaning: 


comments are 


The present provision for retirement 
only on a voluntary basis has provoked 
much discussion. Attorneys queried on 
the matter believed that retirement 
should be compulsory. The judges by 
a margin of 75 to 60 were against it, 
but the attorneys favored it by a 
margin of 122 to 41. ... (page 51). 


This survey would seem to indicate 
that the Bar is more conscious of the 
limitations of age than are the judges 
themselves. Recommendation E of this 
very excellent survey by Professor 
Holbrook should be given considera- 
tion by every state. That which exists 
in Los Angeles County, California, 
must prevail elsewhere. The recom- 


mendation follows: 


A compulsory retirement age for 
judges of the superior, municipal and 
justice courts should be established. 

Each judge should be required to 
retire on December 31 of the year in 
which his seventieth birthday occurs. 

Other than the compulsory retirement 
feature, the present retirement 
gram should remain in effect. 


pro- 


After sixty days have elapsed from 
retirement and with the consent of 
the retired judge, the chairman of the 
Judicial Council should be empowered 
to recall the retired judge for such 
temporary service as he deems ex- 
pedient. Such recall should in each 
instance be for a fixed period not to 
exceed one year, the duration to be 
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set at the time of recall, subject to 
extension from time to time. 

The pension for such retired judge 
should be temporarily suspended 
during such a period of temporary 
service during which time he should 
receive the regular salary of the 
office. 

Such service during recall should not 
affect the present or future right of the 
retired judge to elect a pension plan 
which would continue for the benefit 
of his surviving spouse. 

Comment: 

As of January 1, 1955, approxi- 
mately 10 per cent of the judges 
in the county who were sitting 
either on the superior or municipal 
court bench were over the age of 
seventy and approximately half of 
this 10 per cent were over the age 
of seventy-five. While retirement 
is now provided for on a voluntary 
basis, there is no provision making 
it compulsory. 

Although the judges by a margin 
of 75 to 60 were against compulsory 
retirement, the attorneys favored it 
by a margin of 122 to 41. Many 
expressed the view, however, that 
some provision should be made for 
the use of retired judges in those 
instances in which age had _ not 
impaired abilities. Reassignment of 
retired judges with their consent is 
provided for in the Retirement Act, 
but this provision is included to 
prevent any question that a judge 
who is compulsorily retired might 
not come within the provisions of 
such act. (Gov. Code 75081.) The 
provision that he shall receive the 
regular salary of the office is in 
essence the same provision contained 
in the present act which provides 
that a judge, in addition to his 
retirement allowance, shall receive 
the difference, if any, between his 
retirement allowance and the com- 
pensation of a judge of the court 
to which he is assigned. 

The last paragraph is to render 
certain that the pension plan rights 
of a judge who so served would 
continue for the benefit of a 
surviving spouse. 

The problem of compulsory re- 
tirement is always a delicate one but 
this solution seems the only method 
of reaching the judge 
faculties have become impaired or 
who is no longer able to bear his 
full share of work. Often this occurs 
without realization on his part. At 
the same time the program would 
keep available those judges able to 
handle caseloads with dispatch and 
efficiency. 

It is interesting to note that despite 
the fact that the Superior Court Judges 


whose 


voted seventy-five to sixty against com- 
pulsory retirement, the Holbrook recom- 
mendation for retirement was submitted 
to the Legislative and Administration 
of Justice Section of Town Hall of 
Los Angeles in March, 1957. That 
body overwhelmingly endorsed the Hol- 
brook Retirement of Judges by a vote 
of sixty-seven to seven. 


Modern day industrial organizations 
do not tolerate the nonchalance of vol- 
untary retirement at the whim of the 
corporate employee. A great majority 
of industrial organizations make re- 
tirement mandatory, generally at the 
age of sixty-five. This is a universal 
requirement which is applicable to both 
executives, and other employees. If this 
is a sound rule for industry, what is 
it that should exempt the judiciary 
from a similar rule? 


It is possible to make a much strong- 
er argument for a mandatory retire- 
ment age applicable to the Bench, 
rather than to industry, for one prin- 
cipal reason. In industry, it is within 
the power of the top echelon of man- 
agement to compel the retirement of 
an aged or infirm executive. But if a 
judge is the only person who can de- 
termine when he will retire, there is 
then no other to compel him to retire 
unless he is subject to a mandatory 
retirement law. In the main, such laws 
are not to be found on the statute 
books of either the federal or the 
state governments. In other words, the 
individual judge has no “boss” who 
can compel him to retire. 

The exactions which are required of 
executives who compose our industrial 
organizations or of our government 
officials are not entirely dissimilar to 
those required of judges. All are sub- 
ject to stresses and strains and the 
anti-climactic effect of the physical toll 
taken by years of effort and industry 
and the concomitant weaknesses of 
old age. 

For each type of organization to be 
efficient, it is essential that there be 
some method to require the retirement 
of a worker, a corporate executive, or 
of a judge, too aged or too infirm to 
perform his duties adequately. 

There is a notable instance of a 
nation - wide industrial organization, 
familiar to all, where an aged execu- 
tive, who both controlled the board of 
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directors and had working control of 
the corporate structure could not be 
compelled to retire, despite the infirmi- 
ties of age. Incalculable harm came to 
that organization and great economic 
loss. When the aged executive retired, 
the corporation rapidly improved. 

Yet society today is in the main 
powerless to compel the retirement of 
a judge, too aged and too infirm ade- 
quately to perform his duties. The ac- 
tual situation is even worse than this. 
Under our system, it is only the judge 
himself who decides when or whether 
he shall retire. 

It is submitted that this situation is 
intolerable when modern society per- 
mits a judge to be the judge of the 
time of his own retirement. Essentially 
the law has a backward look. In fact, 
too much so. 

The mere fact that justice has tra- 
ditionally been often administered by 
men on the Bench who are altogether 
too hoary with age is no complete or 
adequate reason for the perpetuation 
of that system. Particularly it is so when 
the reason and practice of our great 
and efficient industrial organizations 
completely belie that fact and demon- 
strate the need for a rule requiring 
mandatory retirement. 

An analysis of what motivates and 
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what the practice is in modern indus- 
trial organizations will be of assistance 
in solving this problem. 

Statistically it is impossible to pre- 
sume that at a given age it will be 
impossible for a given judge longer 
to be able adequately and completely 
to discharge the duties of his office. 
Such a fact has to be determined em- 
pirically. 

In the light of current knowledge, 
and the deliberate and predominate 
practice of industry, it is certainly 
possible to determine at what specific 
age a judge should be required to 
retire. 


Retirement Age... 
Industry’s Experience 


Fortunately, there has developed an 
excellent laboratory of experience from 
which it is possible to make certain 
logical deductions which, if they are 
good for industry, ought to be made 
equally applicable to the Bench. 


Before World War II, there were 
not more than 1,000 maximum man- 
datory retirement plans existing in the 
United States (“Pensions of the United 
States”, prepared by the National Plan- 
ning Association for the Joint Com- 
mittee on the Economic Report, 82d 
Congress, 2d Session, U.S. Government 
Printing Office, 1952, page 11). How- 
ever, since World War II, the number 
of mandatory retirement plans has in- 
creased to approximately 18,000. 


Complete studies have been made of 
the nature of these plans and their 
operations (Retirement of Employees, 
Studies in Personnel Policy, No. 148 
of the National Industrial Conference 
Board, Inc.). 
ment programs exist in industry today. 


Three types of retire- 


The first is a discretionary retirement 
plan, where an employee or an ex- 
ecutive is permitted to continue to work 
despite the fact he has reached a nor- 
mal retirement age, so long as he is 
physically able to perform his duties. 
The second plan provides for an auto- 
matic retirement upon attaining a 
given age, with the proviso that man- 
agement may permit him to continue 
working. This is called an automatic 
retirement. The third plan is desig- 
nated as a mandatory retirement plan 


and is one which requires the retire- 


ment of an executive or an employee 
at a given age without any allowable 
exceptions. Detailed studies were made 
in some 327 companies. (Studies in 
Personnel Policy, No. 148, supra, 
page 8.) 

Of the 327 employers’ records so an- 
alyzed, 158 of them, or 58.3 per cent 
had inaugurated the mandatory retire- 
ment plan. Fifty of these companies, 
or 15.3 per cent, utilized the automatic 
retirement plan, and 80 of the com- 
panies, or 24.5 per cent, used the dis- 
cretionary retirement plan. 

Of the same 327 companies which 
were analyzed, retirement was required 
in 271 of the companies, or 82.9 per 
cent, at age 65. (Studies in Personnel 
Policy, supra, page 9.) 

Out of the 327 companies, 195 of 
them used the mandatory retirement 
plan. Fifty-six and nine-tenths per cent 
of the companies required mandatory 
retirement at age 65 for men. 

The analysis of the same 195 com- 
panies showed that 36.9 per cent per- 
mitted no exceptions to the mandatory 
requirement, 26.2 per cent permitted 
an exception when the exception was 
approved by a particular official, 14.9 
per cent allowed an exception if the 
employee possessed special skills, and 
5.1 per cent allowed an exception in 
emergency, or hardship cases. (Studies 
in Personnel Policy, supra, page 10.) 

Of course, if mandatory retirement 
exists in an industrial organization, the 
employee has the advantage of a pen- 
sion. There is no suggestion in this 
discussion that a judge should be re- 
quired to retire unless he has the ben- 
efit of a pension. However, it is not the 
function here to determine either the 
quantum or the conditions of a ju- 
dicial pension, inasmuch as this is the 
function of the legislature and involves 
a problem concerning which appro- 
priate data must be developed. 

In general, it may be said that the 
practice of industry is, upon retire- 
ment, to provide pensions, insurance 
benefits, health, hospital and surgical 
benefits. As a corollary to this whole 
problem, it ought to be remembered 
that of the total population of the 
United States in 1900, only one person 
out of twenty-five was 65 years of age 
or over. In 1950, one person out of 
twelve had attained the age of 65. By 
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1975, it is estimated that one person 
out of every ten will have reached the 
age of sixty-five. (Studies in Personnel 
Policy, supra, page 11.) 

With this general statistical increase 
in the percentage of the total aged pop- 
ulation increasing, it is to be assumed, 
quite logically, that, proportionately, 
the number of judges occupying judi- 
cial benches at age sixty-five will in- 
crease, rather than decrease during the 
years which lie ahead. 

If industry has reached the conclu- 
sion that age sixty-five is the appro- 
priate age when its executives should 
be compelled to retire, is there any 
reason why the judicial system should 
be exempted from such a practice? 

Logic and the common sense appli- 
cation of the lessons which industry 
has learned would seem to require a 
system of mandatory retirement for 
judges, at least at age sixty-five. Ade- 
quate preparation must, of course, be 
made for the initiation of such a sys- 
tem and the states, like the Federal 
offer 


health, surgical and insurance benefits 


Government, should pension, 
upon retirement. However, even the 
offering of enticing benefits upon re- 
tirement has not reduced the age of 
the federal judiciary. This fact is 
abundantly demonstrated by the dis- 
cussion of the ages of the federal judi- 
ciary above. The existence of the fed- 


eral system, permitting full salary upon 


retirement, has not eliminated the aged 
and infirm judges from the federal 
Bench. 

Every individual is an inherent vic- 
tim of the egocentric predicament. A 
given individual is certain that death 
will surely come to other individuals, 
but usually assumes that death will 
come to other persons before he is 
stricken. The same egocentric predica- 
ment permits a given judge to assume 
that while other judges are too old and 
infirm to administer justice adequately, 
he, himself, possesses all the abilities 
and vigors of youth, permitting him to 
continue his judicial functions despite 
his old age. Indeed, one of the judges 
of a very learned court remarked, at 
the age of eighty-three, that an ap- 
pointment to his Bench of a lawyer, 
aged sixty-seven, was a great mistake 


(Continued on page 155) 
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Local Government and the H-Bomb: 


A New California Statute Prepares for Attack 


by James W. Beebe * of the California Bar (Los Angeles) 


If an aggressor suddenly struck one of our major cities 
or Chicago or New York—with a well-aimed hydrogen bomb, the 


-say Los Angeles 
result 


would be chaos. The immediate need would be for restoration of order to 
the area—the resumption of police, fire and utilities services, all of which 
would be badly disrupted by the catastrophe. The Armed Forces would 


have their hands full elsewhere, Mr. 


Beebe says, and they are not well 


equipped to do the job anyhow. Mr. Beebe discusses a new California 


statute which sets up a plan for restoring local civil government in 


such a disaster area. 





ay “May, 1957, a in RO placed 
hydrogen or atom bombs delivered by 
surprise could have left the residents 
of Los Angeles without any government 
and without any rapid means of getting 
one.' At various times during the year 
the same situation could result in many 
other cities in the country. 

Should there be another war it is 
assumed that each side will leap at the 
other’s jugular vein with direct attacks 
upon the homeland. 

Civil defense estimates are that in 
the initial enemy attack 70 per cent of 
the bombs would be delivered on target 
and that there would be sufficient 
bombs to hit all critical areas.2 Our 
retaliatory attacks would destroy the 
enemy’s attacking ability, but he might 
be able to mount some repeated attacks 
for secondary target areas. There would 
be tremendous confusion. Those fleeing 
hard-hit areas would be encountering 
others entering such areas to search 
for loved ones or to satisfy their curi- 
osity. People trying to evacuate secon- 
dary target areas could be meeting 
armed suburban resistance.* 


The seni ion nk increase Agee 


difficulty of fire fighting, preserving 
law and order, burying the dead, caring 
for the injured, feeding survivors and 


restoring essential services such as 


water, sewer, gas and electricity. Vic- 
tory in such a war might well go to the 
society that could hold together in the 
face of such catastrophes.* 

The multiplicity of problems in ad- 
justing our society to successfully with- 
stand a nuclear attack may at first 
glance seem so complex and involved 
Perhaps this ac- 
counts for the public apathy toward 


as to be hopeless.” 
civil defense. It is in just such a com- 
plex situation that the unique analyti- 
cal ability of the lawyer is needed. 
These problems, like many others, yield 
to legal analysis. 





1. Congress was in session. 

The President was in The White House 

The California State Legislature was in 
session in Sacramento 

The Governor was in his mansion in 
Sacramento. (Death of the Governor and 
his succesors. plus lack of a quorum in the 
legislature could paralyze state government 
until elections could be held.) 

The Los Angeles City Council was in its 
usual daily session 

The Mayor was also in the City Hall. 

The Board of Supervisors of Los Angeles 
County was in session across the street. 

The county and city chief adminstrative 
officers. the County Sheriff. the Chief of 
Police. etc.. are all within a few blocks 
and would al! have been killed in the same 
blast 

(With al) top officers in the city and 
county killed, plus paralyzed state govern- 
ment, there might be no local government 
until elections could be held.) 

2. Charles Fairman Government Unper Law 
in Trme oF Crisis. page 88 

“In order to attempt to adjust the reader's 
perspective to the consideration of what fol- 
lows, he should —— against the mental 
barriers of incomprehensible magnitude and 
horror involved and try to contemplate the 
effects on the Nation's social and economic 
order and on the lives of its remaining citi- 
zens of the following 

‘a. Fifty-eight cities struck by bombs rang- 
ing in size from 20.000 to 5 million tons of 
TNT equivalent. 

“b. Fourteen cities struck by bombs in ine 
megaton range. resulting in serious probiems 
of, radioactive fallout. 

“c. Over 8 million people dead from blast 
and other causes in the first day. 

“d. Another 8 million dead after the first 


day 

‘e. An estimated 8 million requiring varying 
degrees of medical care. 

“f. About 6 million dwelling units rendered 
uninhabitable. 

‘g. An estimated 25 million persons home- 
less. This is a brief resume with ne atiempt 
to pursue ramifications and secondary effects. 
These are the estimated results of the mock 
attack involved in Exercise Alert 1955. If 
aversion to this contemplation tempts one to 
tend to discount this picture, he is reminded 
that the newspapers have reflected the criti- 
cism seveled at the exercise on the basis that 
the problem was understated. Similar i - 
mistic views are held by many informed peo- 
ple with respect to each of the several aspects 
of the problem, ranging from potential en- 
emy capabilities through effectiveness of de- 
fense systems, length of warning time, etc.” 
Martiat Law—Its Use in Case or Atomic 
Artacx, B. W. Menke. Industrial College of 
the Armed Forces, Washington, D.C.,. 1955- 
1956, page 32 

3. 1f H-Bombs, Fall, Donald a in Tue 
Saturvay EveNntNc Post May 25, 1957. 

4. David F. Cavers Legal Planning : 
the Risk of Atomic War, 55 Cot. L. Rev. 

5. Volume 13, CaALirornia ASSEMBLY i 
Committee Reports 1955-1957, No. 10, page 21. 
This report summarizes the testimony given at 
the first hearings held by the Assembly Sub- 
committee on Impact of Enemy Attack on 
Economy and Constitutional Government of 
State of California and contains many of the 
reports submitted to the committee. ae, long 
as they are available copies of _ re} ~ 14 
be obtained from Vernon a 
of the Subcommittee, Capito Building, foaee 
mento 14, California. See also Tue Watt Srreer 
Journat, Monday, June 24, 1957. 
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Government, 


The Basic Problem 


The major war disaster legal prob- 
lems can be grouped into three broad 
categories: 

1. Government (maintaining 
order, health and safety). 

2. Destruction of records.® 


law, 


3. Emergency rules of law as legal 
first aid for the economy.? 

Government must be established and 
maintained before any other problems 
can be solved.’ The purpose of this 
article is to present a method by which 
local government can be continued or 
re-established. 


Martial Law 
Won't Work 


Some think “when the ‘real thing’ 
comes the Army will have to ‘take 
over ”—that a “dictator . . . backed 
by martial law, would be the only solu- 
.” But the Army feels that 
“they have got enough to do as it is 
.” and “do not like to take on these 
responsibilities . . .” but “they cannot 
escape being forced to act. . . .””? 

" the universal need on the 


tion. 


morrow of a nuclear attack would be 
to reassure, to inspire, to lead and 
give direction to the stricken people. 
For the long pull toward restoration, 
the people will respond far more will- 
ingly to civil leaders than to Army 
officers. In the workings of our civil 
government, laws come down but the 
impulses that cause the laws to be made 
come up from the people. In military 
administrations, commands go down 
but there is no great current of popu- 
lar control going up. This unavoidable 
characteristic of military administra- 
tion is a cogent reason why it is utterly 
unsuited to the restoration of the 
\merican people after a nuclear at- 
tack.” 1° 
Studies show the importance of 
familiar institutions!’ and martial law 
is certainly not a familiar institution 
in our country. The interference with 
customary rights and legal processes 
which seems to be inherent in martial 
law could quickly become intolerable.!? 
Martial law, furthermore, cannot do 
the job. The military does not have and 
cannot have the men and the knowl- 
edge. Imagine trying to find enough 
soldiers to police the widespread metro- 
politan areas in and around the great 
cities of New York, Chicago and Los 
Angeles, as well as other cities across 


the nation! Imagine trying to find 


enough soldiers to protect all of these 
areas against fire! Imagine soldiers 
trying to restore the disrupted water, 
sewer, electrical and gas services! To 
avoid confusion being compounded by 
ignorance the problems when and if 
they arise will have to be handled by 
civilians on the spot.!* 


Local Government Must 
Maintain Law and Order 

Local government (i.e., counties, 
cities, villages, districts, authorities, 
etc.) must maintain law and order and 
preserve health and safety. Local gov- 
ernment agencies are closest to the 
people. Continuance of these familiar 
forms of government will go a long 
way toward restoring confidence. 

Fortunately studies show that mass 
panic is unlikely and that disaster 
victims appear to have a solid instinct 
for restoring law and order.'* With 
such a helpful citizenry, local govern- 
ment should be able to do its job.'® 

Civilian government is such an im- 
portant part of American life that its 
existence should not be open to doubt. 
Civilian government should not be left 
to well-meaning volunteers.'® Advance 
planning to assure the continuation of 
civil control would help in preventing 
martial law or in getting it withdrawn 
if it were imposed,'? 





6. Preservation of records has been the sub- 
ject of extensive studies by many businesses. 
Under the direction of its Secretary of State, 
California has made remarkable progress in 
designating “essential” records, microfilming 
them and providing for their storage. Volume 
13, Cavirornta AssemBLy INTERIM COMMITTEE 
Reports 1955-1957, No. 17, page 41. This report 
contains testimony in addition to that men- 
tioned in note 5 and contains the Subcom- 
mittee’s final conclusions and recommenda- 
tions. As long as ny? are available copies of 
this report may be obtained as in note 5. 

7. Readers interested in legal first aid for the 
economy should read the thought-provoking 
article by David F. Cavers (supra). Problems 
are raised concerning rapid replacement of 
judges, the jurisdiction and venue of courts 
(page 152), statutes of limitations, the disir- 
ability of force majeure clauses, arbitration, 
post attack reorganization of private corpora- 
tions (page 149) probate of estates, proof of 
lost instruments and payment of insurance 
policies (pages 150-151). : 

8. It is not intended to minimize the great 
practical problems of feeding, clothing, hous- 
ing and otherwise caring for the stricken peo- 
ple. Such problems have been solved in flood, 
earthquake and explosion disasters. While a 
major war disaster would be more general 
than anything yet experienced by our coun- 
try, tested techniques are available to be ap- 
plied. The lawyer's job is to devise a means 
so that there will be legally constituted famil- 
iar agencies available to direct those who must 
solve the problems when they arise. 

9. “The failure of . . . the people to under- 
stand the danger . . . is incomprehensible”, 
Charles Fairman, GovERNMENT UNDER w IN 
Time or Crisis, pages 108, 110 and 111. 

10. Dr. Charles Fairman in his testimony be- 
fore the subcommittee headed by Congressman 
Chet Holifield. Reprinted in Catirornia As- 
SEMBLY INTERIM Comm™iTTee Reports, page 13. 

11. Ir H-Bomes Fatt, supra. 

12. Fessenden Martial Law and the State of 
Siege, 30 Cau. L. Rev. 634; Anthony Garner, 
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* Martial Law in Hawaii, 30 Cau. L. Rev. 371 and 


600; Martial Law, Military Courts and the Writ 
of Habeas Corpus in Hawaii, 31 Cau. L. Rev. 
477; Walter Armstrong, Martial Law in Hawaii, 
29 A.B.A.J. 698. 

13. Civie Defense Fiasco, 


Robert Moses, 
Reapers Dicest, December, 1957. 

14. lr H-Bomeas Fatt, supra. 

15. Robert Moses, supra, states: ‘‘There is an 


immense amount of generous, 
potentially competent volunteer effort which 
can be recruited for a sane, balanced, respect- 
ed program under experienced professional 
direction. Such talent need not be discour- 
aged.”’ 

16. There is some authority to muper a de 
facto volunteer government. See tter of 
William H. Neal, Assistant City Attorney of Los 
Angeles printed in Catirornia Assemsty In- 
TERIM COMMITTEE Reports, supra page 44. See 
also reasoning in Buck v. City of Eureka, 109 
Calif. 504 (1895); Hildreth v. McIntire, 19 Am. 
Dec. 61 (Ky. 1829) Chisholm v. Coleman, 94 
Am. Dec. 678 (Ala. 1869). The mere fact that 
the validity of such a government could be 
questioned would weaken the case against 
martial law. 

17. Homer Crotty Administration of Justice 
and the H-Bomb, 37 A.B.A.J. 893. 

Tue Watt Srreer Journat, June 24, 1957, 
supra, indicates that the Federal Civil Defense 
Administration has reached the same conclu- 
sion. While “the power of the administrator 
... {in an atomic attack] ... would be al- 
most unlimited ... [the] .. . sheer magnitude 
of the problem is forcing an evolution in de- 
fense thinking and spending . . . [so that) . . . 
the F.C.D.A. . . . instead of building an army 
of volunteers backed by a sprawling bureau- 
cracy ... [is] . . . developing essentially into 
a liaison agency, designed to coordinate civil 
defense efforts of existing Government groups. 
Actual rescue work would be left to local 
agencies—police and fire departments, for ex- 
mom, ae their volunteers”. Menke, supra, 
page 
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Continuing Local Government 
Is an Essential 


The California legislature has just 
passed a law to assure the continuation 
of local government.!* The act applies 
to all agencies of local government in 
California, i.e., counties, cities and 
counties, cities, districts and authori- 
ties.!9 The application to districts and 
authorities is important because these 
agencies furnish many important serv- 
ices, such as water, sewers and elec- 
tricity.” Home rule cities can either 


use the provisions or amend their 


charters.7! 


A New California Law 
Shows the Way 


The new California law reaffirms the 
power of each agency of local govern- 
ment to provide for the succession of 
officers who head departments having 
duties in the maintenance of law and 
order or in the furnishing of public 


18. Calif. < 1on8, 1368. ~* & Bs penn 
Code, §§1550-1550.1. Persons interes’ m 
secure oe from James W. Beebe, 433 Sou 
Spring Street, Los Angeles 13, California. 

19. Section 1550.01. “ “Local agency’ means 
counties, cities and counties, cities, districts 
authorities and other public corporations and 
entities in the State of California, whether 
organized and existing under charter or general 
law.” 

20. An idea of the multiplicity of such 
agencies in California is shown by California 
Assembly Interim Committee Reports 1953-1955, 
Volume 13, Nos. 5 and 5A. 

21. In §1550 “The Legislature finds and 
deciares that the preservation of local govern- 
ment in the event of a disaster is a matter of 
state-wide concern”. This brings the law within 
the rule of Cunningham v. Hart, 80 Calif. App. 
2d 902 (1947); Shean v. Edmonds, 89 Calif. App. 
2d 315 (1948). The same section, however, goes 
on to say: “Nothing in this article shall prevent 
a city or county existing under a charter from 
amending said charter to provide for the pre- 
servation and continuation of its government in 
the event of a war disaster.” 


The Charter of the City of Portland was 
amended in 1954. Section 2-116, Sub-Section 5 
provides as follows: 

“In the event of the death or crippling dis- 
ability preventing the performance of dut 
of three or more members of the city council 
due to natural disaster, calamity, accident or 
enemy attack, the following city officials in 
the order named shall succeed to the vacancies 
on the city council: City Attorney, City En- 
gineer, City Treasurer, Health Officer, Chief 
of the Bureau of Police, Chief of the Bureau 
of Fire, Presiding Municipal Judge, other per- 
manently appointed Municipal Judges in the 
order 0 their seniority. The city council as 
thus constituted shall serve as an interim 
council for the purpose of transacting neces- 
sary city business, and the city officials serv- 
ing as members of such interim city council 
shall serve without bond, notwithstanding the 
provisions of Section 2-109 of this charter. The 
interim city council so constituted shall as 
soon as practical select from among qualified 
citizens of the City of Portland, as defined by 
Section 2-108 of this charter, persons to serve 
as members of the city council. The persons 
so selected shall qualify and take an oath of 
office before entering upon their duties, but 
such persons shall have 60 days within which 
to provide bond notwithstanding the pro- 
visions of Section 2-109 of this charter. The 
persons so selected shall serve until the next 
regular election. The city council as thus con- 
stituted shall. if the regularly elected mayor 
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services relating to health and safety,?? 
i.e., police chief, fire chief, city man- 
ager, heads of the water, sewer and 
electrical departments. This minimum 
of preparation for disaster has prob- 
ably already been done by most public 
agencies as a matter of sound ad- 
ministration.” 

Generally each local agency has a 
legislative body controlling its opera- 
tions, i.e., a board of supervisors for a 
county, a council for a city, a board 
of directors for a district or an author- 
ity. Only the legislative body can pass 
ordinances, appropriate money, make 
contracts and perform other acts which 
would be necessary after an atomic 
attack. The legislative body must be 
reconstituted as quickly as possible. 
This can be done to a limited extent 
under existing statutes and charters 
since many provide that legislative 
bodies can fill elective offices by 
appointment.*4 

Some charters and statutes are 


is not a member thereof, elect one of their 
number as mayor. Members of the council as 
thus constituted shall serve as city com- 
missioners and shall be assigned to positions 
and departments by the mayor, and shall have 
all of the powers and duties assigned to the 
mayor and commissioners by this charter. The 
council as constituted under authority of this 
Sub-Section shall meet in the city hall, if pos- 
sible, but may meet at an alternate location 
which shall be designated in advance by the 
council as an alternate site for the transaction 
of city business. In the event of martial law, 
the council shall be organized as by this Sub- 
Section provided, and it shall function to the 
extent possible under the order establishing 
martial law. The provisions of this Sub-Sec- 
tion shall be supreme in the event it shall be 
employed notwithstanding any other pro- 
visions of this charter or ordinances of the 
city in conflict herewith.” 

22. Section 1550.02 provides “As soon as 
practicable after the effective date of this 
article, each local agency may provide for the 
succession of officers which head departments 
having duties in the maintenance of law and 
order or in the furnishing of public services 
relating to health and safety”. 

me agencies have done more. Los 
Angeles in its municipal code has set up a 
Major Disaster Emergency Council, an Execu- 
tive Committee and has made provision for the 
actual handling of a major disaster. See Los 
Angeles Municipal Code C. V, Art. 1, §§51.01 
et seq. The City of Portland seems to be the 
most advanced. In 1952 the City Charter was 
amended to authorize a one mill special tax 
for disaster relief and civil defense. The 
money raised allowed the building of an 
under ground disaster government center out- 
side of the city. The center has its own food, 
water, power, heat, communication facilities, 
microfilmed records and even air. The way 
the Portland plan works is explained in a 
C.BS. TV film entitled “The Day Called X”. 

24. Los Angeles City Charter, §267; Calif. 
Govt. Code. §36512. 

. Nesbitt v. Bolz. 13 Calif. 2d 677 (1939). 

26. See: State v. Willis, 133 Pac. 962 (Mont. 
1913); Ross v. Miller, 178 Atl. 771 (N. J. 1935) 
and see 43 A.L.R. 2d 713. 

A recent proxy statement of the Western 
Union Telegraph Company states that in Au- 
gust, 1956, at the request of the United States 
Government, its Board of Directors amended 
the By-Laws to provide that in the event of 
an atomic attack or other calamity resulting 
in casualties that reduced the Board of Di- 
rectors to less than a quorum a majority of 
the remaining Board members could fill va- 
cancies in the Board. The By-Laws were also 


worded in such a way that even one 
member of the legislative body (should 
he survive the attack) could fill the 
elective offices by appointment.?5 In 
others a quorum might be required to 
take any action.*® It is possible that 
there would be troublesome questions 
as to whether the office were vacant if 
the incumbent was not dead but miss- 
ing or injured. Such questions in Cali- 
fornia are now settled by the new law.?7 
Should there be no survivors the new 
law provides a method of appointment 
which is independent of the state 
government, since in a serious attack 
there might be no state government.** 


Methods of calling meetings and 
place of meeting requirements are also 
covered. 


Standby Officers— 
A Novel Aspect 


The most novel and probably the 
most important aspect of the new law 








amended to assure the occupancy of the office 
of president. 

- Section 1550.01. “ ‘Unavailable’ means that 
an officer is either killed, —s or so 
seriously injured as to be unable attend 
meetings and otherwise perform his duties. Any 
question as to whether a ticular officer is 
unavailable shall be sett by the legislative 

of the local agency, or any remaining 

available members of said body (includin 
stand-by officers who are serving on sai 
legislative body)". 

Section 1550.08. “At the first meeting after 
the disaster the legislative body shall: 

“(a) Ascertain the ie to the local 
agency and its personnel and property. For 
this purpose it shall have power to issue 
subpenas to compel the attendance of 
witnesses and the production of records. 

“(b) Proceed to reconstitute itself by 
filling vacancies until there are sufficient 
officers to form the largest quorum uired 
by the law applicable to tha - Should 
only one member of the legislative body 
or only one stand-by officer be available, 
that one shall have power to reconstitute 
the legislative body. 

“(c) Proceed to reconstitute the local 
agency by sqpetntenent of qualified persons 
to fill vacancies. 

“(d) Proceed to perform its functions in 

reservation of law and order and in 
the furnishing of local services’’. 

Section 1550.09. “Should all members of the 
legislative body, including all stand-by 
members, be unavailable, temporary officers 
shall be appointed as follows: 

“(a) By the chairman of the board of 
supervisors of the county in which the local 
agency is located, and if he is unavailable, 

“(b) By the chairman of the board of 
supervisors of any other county within 150 
miles of the local agency, beginni with 
the nearest and most populated coun’ 4 and 
going to the farthest and least populated, 
and if he is unavailable, 

“(c) By the mayor of any city within 150 
miles of the local agency mning with 
the nearest and most populated city and 
going to the farthest and least populated”. 

28. Section 1550.09 in note 27. 

29. Section 1550.07. “The legislative body of 
the local agency shall meet as soon as possible 
after a disaster. The place of meeting need 
not be within the local agency. The meeting 
may be called by the chief executive of the 
local agency or by a majority of the members of 
the legislative body. Should there be only one 
member of the legislative body he may call 
and hold said meeting and perform acts nec- 
essary to reconstitute the legis)ative body. 
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is the provision for standby officers.®° 
These may be appointed in advance for 
the members of the legislative body and 
the elective chief executive.*! After the 
attack such standby officers temporarily 
fill vacancies until the regular officer 
recovers from his injuries or until a 
new regular officer is appointed or 
elected.** It is important that the 
enemy be not able to place men in the 
vital positions of standby officers. For 
this reason the flaw requires that each 
prospective standby officer-appointee 
must be carefully investigated and 
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examined as to his qualifications under 
oath.®* Each standby officer is to take 
the oath of office.*4 Consideration is to 
be given to places of residence and 
work so that for each office for which 
standby officers are appointed there 
is the greatest probability of survivor- 
ship.*® Standby officers may not be 
officers or employees of the local 
agency appoiniing them.*® 

The standby officers appointed un- 
der the new California law will pro- 
vide a group of informed persons 







charged with the duty of filling the 
most important local agency posts.*7 
There will be no necessity for vol- 
unteers. 

The provisions in the new California 
law offer an easy, cheap and practical 
method of assuring the continuation 
of local government in the event of an 
atomic attack. It is a method of re- 
lieving the necessity for martial law. 
It can help to preserve the confidence 
of the people and to win a war. Better 
than that, it may help to prevent a 
war.®8 





30. Section 1550.03. ‘To provide for the con- 
tinuance of the legislative and executive depart- 
ments of the local agency in case of a disaster, 
the legislative body thereof shall have the 
power to appoint the following stand-by officers. 

“(a) Three for each member of the 
legislative wy & 

“(b) Three for the elected chief execu- 
tive, if said executive is not a member of 
the legislative ab 

“In case a stand-by office becomes vacant 
because of removal, death, resignation or 
other cause the legislative body shall have 
the power to appoint another person to fill 


said office. 
“Stand-by officers shall be designated 
number 1, 2 and 3 as the case may be’”’. 


Section 1550.04. ‘“‘The qualifications of each 
stand-by officer shall be carefully investigated 
and a summary of the qualifications of each 
such officer shall be entered on the minutes 
when he is appointed. Each _ prospective 
appointee to a post of stand-by officer shall be 
examined as to his qualifications under oath. 

“The legislative body may request the 
Director of the California Disaster Office to aid 
in the investigation of any By ye ap- 

ointee in the manner provided in this section. 
No examination or investigation shall be made 
without the consent of the prospective ap- 
pointee. 

“Stand-by officers shall not be officers or 
employees of the local agency. Should said 
stand-by officers become employees or officers 
of the local agency their post of stand-by office 
shall become vacant. Consideration shall be 
given to places of residence and work, so that 
for each office for which stand-by officers are 
appointed there shall be the greatest probability 
of survivorship.” 

Section 1550.05. ‘Each pom ey | officer shall 
take the oath of office required for the officer 
occupying the office for which he stands by. 

‘Persons appointed as stand-by officers shall 
serve in their posts as stand-by officers at the 
pleasure of the legislative body appointing them 
and may be removed and replaced at any time 
with or without cause. Stand-by officers shall 
receive no compensation for the performance 
of their duties as stand-by officers”. 

Section 1550.06. “Each stand-by officer shall 
have the following duties: 


The Client’s 
Security Fund 
(Continued from page 128) 


As to 4, no other profession can 
rival the legal profession in its de- 
termination to disbar the unworthy or 
in the efficiency of its procedures to 
that end. Both can be improved but no 
other profession equals or excels our 
existing structure. 

The table annexed to this article 
gives a detailed accounting. If any 
other profession has ever given a simi- 
lar accounting, it has escaped me and 
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“(a) To inform himself of the duties of 
the office for which he is stand-by officer. 
Officers and employees of the local agency 
shall assist him and each local agency shall 
provide each stand-by officer with a copy of 


this article. 

“(b) To keep informed of the business 
and affairs of the local agency to the extent 
necessary to enable him to fill his post 
competently. For this purpose the local 
agency may arrange information meetings 
and require attendance. 

“(c) To immediately report himself 
ready for duty in the event of disaster at 
the place and in the method previously 
designated by the local agency. 

“(d) To fill the post for which he has 
been appointed when because of disaster 
it has become vacant. Stand-by Officers No. 
2 and No. 3 shall substitute in succession 
for Stand-by Officer No. 1 in the same way 
that said stand-by officer is substituted in 
place of the regular officer. He shall serve 
until the recovery of the regular officer 
from his injuries or the election or appoint- 
ment of a new regular officer”. 

31. See Section 1550.03 in note 30. 

32. See §1550.06 in note 30. 

33. See §1550.04 in note 30. Note that although 
a person cannot be a standby officer without 
having been investigated, examined under oath 
and having a summary of his qualifications 
entered on the minutes, he may refuse to be 
examined and investigated in which case, of 
course, he cannot be considered for the office. 

34. See §1550.05 in note 30. The oath required 
by the California Constitution Article XX, §3 
is strict, saying: 

“1, do solemnly 
swear (or affirm) that I will support and defend 
the Constitution of the United States and the 
Constitution of the State of California against 
all enemies, foreign and domestic; that I will 
bear true faith and allegiance to the Constitu- 
tion of the United States and the Constitution of 
the State of California; that I take this obliga- 
tion freely, without any mental reservation or 
purpose of evasion; and that I will well and 
faithfully discharge the duties upon which I 
am about to enter. 

“And I do further swear (or affirm) that I 
do not advocate, nor am I a member of any 
party or organization, political or otherwise, 


I have searched diligently. 

Two remaining matters require brief 
comment. 

(1) The hearings (above referred 
to) disclosed a fatal hiatus in the case 
presented by the legal profession. 
Many lawyers, properly admitted to 
the Bar in various states, now practice 
exclusively in the District of Columbia 
before federal administrative agencies. 
As they never appear in court, they 
were never required to be admitted to 
the District of Columbia Bar. The 
practical result is that they are not 
subject to any efficient disciplinary 













that now advocates the overthrow of the 
Government of the United States or of the State 
of California by force or violence or other un- 
lawful means; that within the five years im- 
mediately preceding the taking of this oath (or 
affirmation) I have not been a member of any 
party or organization, political or otherwise, 
that advocated the overthrow of the Govern- 
ment of the United States or of the State of 
California by force or violence or other un- 
lawful means except as follows: 


i= ae een in the words “No 
xceptions”’) an at during such ti 

hold the office of ........... . bvardie : ae ee 

(name of office) 

I will not advocate nor become a member of 
any party or organization, political or other- 
wise, that advocates the overthrow of the 
Government of the United States or the State 
of California by force or violence or other 
unlawful means’”’. 

35. See §1550.04 in note 30. 

36. See §1550.04 in note 30. Under the Port- 
land Charter amendment, see note 21, city offi- 
cials presently holding office, i.e., City Attor- 
ney, ity aneet, etc. succeed to vacancies 
on the Cit ouncil. Such succession was re- 
jected in California = the theory that sur- 
viving officials would be more valuable in 
Lee ~ offices than as members of the legislative 


37. See §1550.06 in note 30. Part of his duty 
is to — informed. 

38. “Of this I am certain: If we prepare our- 
selves so that a terrible attack—although it 
might hurt us—could not destroy us, then 
such an attack will never come.” br. Edward 
Teller as told to Allen Brown, Tuis Weex 
Macazine, October 13, 1957. 

“So long as one is urged merely to prepare 
for one’s own survival in an event one never 
looks ere in the face, self-consciousness 
and disbelief discourage compliance. If we 
could be brought to realize that there are 
things we can do now in every community 
actually to deter a war by making our in- 
ternal strength notoriously adequate—that ap- 

al should inspire willing exertions’. Charles 

airman, supra, reprinted Volume 13. Cali- 
fornia Assembly Interim Committee Reports 
1955-1957, No. 17, supra, at page 6. 


procedure. If Congress adopts Recom- 
mendation No. 25 of the Second 
Hoover Commission, there will be cre- 
ated a Federal Grievance Committee 
subject to the Chief Judge of the 
United States Court of Appeals for the 
District of Columbia Circuit. 

(2) In a state having an integrated 
Bar, a lawyer may be suspended for 
non-payment of dues. Commonly the 
suspension is automatically lifted on 
payment. In the appended table, such 
suspensions have been screened out so 
that “suspensions” include only cases 
of professional misconduct. 
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Thomas Pownall: 


Forgotten Friend of America 


by Frank W. Grinnell ° of the Massachusetts Bar (Boston) 


In this interesting sketch, Mr. Grinnell discusses the role in pre-Revolu- 


tionary American history of one of the Royal Governors of Massachusetts. 


Thomas Pownall was a warm friend of the Colonists. During his term as 


Governor, he used to take long walks through the countryside disguised as 


a simple citizen, painting pictures and talking with the people. When he 


returned to England, he was the only member of Parliament that opposed 


all the measures of the British Government that led to the Revolution, and 


apparently he even planned at one time to return to America to live. 








It is rarely that one finds an Amer- 
ican who knows anything about Thom- 
as Pownall, even in Massachusetts. A 
distinguished member of our profession 
recently asked me “Who was Thomas 
Pownall?” 

He was an important figure in our 
history. A short account of him was 
printed in 1953 as a part of The Legal 
History of Massachusetts from 1630- 
1953 for the visiting members of the 
American Bar Association in Boston 
that year, and also in April, 1957, in 
the Harvard Law Record for the in- 
formation of the Harvard alumni, but 
I think that relatively very few of the 
90,000 or more members of the Amer- 
ican Bar Association ever heard of the 
man. This is unfortunate. As Mellen 
Chamberlain said of John Adams, “It 
matters little to the stout old patriot 
with what measure of fame he descends 
to remote age, for he will never wholly 
die; but to us and those who come 
after us it is of more than passing con- 
sequence that we and they withold no 
tribute of just praise from those un- 
popular men who deserve the respect- 





ful remembrance of their countrymen.” 

So with Pownall. Edmund Burke 
must have had direct information about 
America, and his whole-hearted but 
curiously obscured and forgotten col- 
league in Parliament deserves to be 
recalled to the minds of twentieth cen- 
tury Americans not for his sake but 
for ours and our successors. As one 
of our most balanced historical think- 
ers, Professor Andrew C. McLaughlin 
said, “ ... the hope for successful 
popular government—and in very fact 
its justification—is based upon the wil- 
lingness of people to think. 

“You cannot in discussion of Amer- 
ican History lose sight of the seven- 
teenth century”. He emphasized the 
fact, “That the work of the American 
Revolutionist was not so much to create 
something brand new, as to take up the 
old, and to make old visions real, give 
dreams a body, transmute hopes into 
tangible institutions”. And again, 

“One thing appears to be certain: in- 
dividual liberty, law, limited govern- 
ment, federalism, local and personal re- 
sponsibility and power—all these can- 





Thomas Pownall 


not continue unless supported by intel- 
ligence and by some portion of that 
earnestness and consecration which es- 
tablished our constitutional principles 
and enabled America to survive”. 

Pownall was one of the men with the 
vision and hope. 

It is seldom that one finds a docu- 
ment witnessed by two persons each of 
whom subsequently became President 
of the United States. Such a document 
has recently been found in the Harvard 
Archives, and I have a photostat of it 


before me. 

Several years ago, while studying the 
early history of Pownalborough (now 
Dresden, Maine), Albert West, of the 
Boston Bar, and vresent State Archivist, 
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Thomas Pownall 


Frank W. Grinnell was admitted 
to the Massachusetts Bar in 1898. A 
graduate of the Harvard Law School, 


he practices in Boston. He is a mem- 
ber of the House of Delegates of the 
American Bar Association and a for- 
mer member of the Board of Gov- 
ernors. He is the secretary of the 
Massachusetts Bar Association and 
editor-in-chief of the Massachusetts 
Law Quarterly. He has been a mem- 
ber of the American Bar Association 
since 1907. 





discovered papers in the Massachusetts 
Archives and in the Massachusetts His- 
torical Society which led to the recently 
discovered document—a power of at- 
torney “irrevocable”, signed by Thomas 
Pownall in London, in 1783, to Hon. 
James Bowdoin and Rev. Samuel 
Cooper of Boston to grant 500 acres in 
Pownalborough as hereinafter ap- 
pears, and witnessed by John Adams 
and his son, John Quincy Adams. 

The background of the gift in Pow- 
nall’s career is of special interest be- 
cause he was the best, most informed, 
and prophetic friend of the American 
Colonies in the English Parliament in 
1767 and thereafter. An article by Mr. 
West, containing an account of Pow- 
nall appears in the Massachusetts Lau 
Quarterly as stated above. 

“Succeeding William Shirley”, Mr. 
West states, “Pownall was the Royal 
Governor of Massachusetts from 1757 
to 1760, and, while Governor, disguised 
as a simple citizen, he took long walks 
into the countryside taking his paints 
with him and picking up bits of infor- 
mation in the inns and taverns in the 








interior and along the coast, with which 


he later astonished the legislators and 


especially Sam Adams, who supposed 
that one of his colleagues was tipping 


Pownall off’. Mr. West continues: 


His view of Boston, painted no doubt 
as he picked up odd bits of political 
gossip, may be seen at the Boston 
Public Library. 

Convinced that the French were 
planning to attack the Colony, Pownall 
determined to push the boundary of 
Massachusetts (now the State of 
Maine) further north. In May 1759 
he, personally, led an expedition up 
the Penobscot and buried a leaden 
tablet near where Bangor now stands, 
establishing possession on behalf of 
George II. John Adams used a certifi- 
cate of this fact when he negotiated the 
peace before the Commissioners in 
Paris in 1783. 

As the conflict approached, Pownall 
became the champion of America and 
he was the only member of Parliament 
who opposed all of the measures of the 
Ministry which led to the revolution. 
He was a close confidant of his col- 
league, Edmund Burke, and shared 
with him the drafting of several laws. 
As he was an outstanding authority on 
American affairs and an author of a 
monumental work on the subject, there 
is ample evidence to support the con- 
tention that Pownall supplied the data 
for Burke’s celebrated speech on con- 
ciliation. 

On December 2, 1777, Pownall de- 
clared to the astonished House of 
Commons, “I now tell this House and 
government, that the Americans never 
will return to their subjection to the 
government of this country. I now take 
upon myself to assert directly that our 
sovereignty over America is abolished 
forever. The navigation act is anni- 
hilated.” 

At another time, this Forgotten Man 
declared that the balance of power 
would soon pass from the petty, jealous 
states of Europe to America. He told 
England that her “natural interest” 
was now in Atlantic basin and that to 
assure a great era of commerce, co- 
operation with America and the forma- 
ation of an Atlantic Alliance was 
essential. 

In a letter to James Bowdoin, written 
just after the peace was announced by 
George III, he wrote: 

“Richmond, Surrey, Feb. 28, 1783. 
“My Op Frienp,— Permit me 
through you to congratulate the 

State Massacuusetts-Bay on the 

establishment of its SOVEREIGNTY IN 

POLITICAL FREEDOM: & may I beg of 

you to render acceptable to the State 

& citizens the congratulations of an 

Old Governor. 

“T consider this wonderful Revolu- 
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tion as the visible interposition of 
Divine Providence, superceeding 
the ordinary course of human af- 
faives.......° 


He intended to come to America, 
there to spend the rest of his days, he 
told Bowdoin, but a second marriage 
and other turns of events prevented 
this. 


In the same month of May, 1778. in 
which Isaac Royall made his will, Gov- 
ernor Pownall, in a letter to his friend 
Bowdoin, stated his intention to give 
his Pownalborough land to Harvard 
to establish the professorship in a 
paraphrase of Cicero, saying, 


I mean and wish to see instituted 
lectures on the Science of Polity & 
Lawgiving as derived from God & 
nature & the nature of man so as to 
form the minds of the students to 
become efficient and good members 
of the free state. 


He tried to carry out this intention 
in 1783 by the power of attorney “ir- 
revocable,” the substantial portions of 
which appear in italics below:— 

“Know all men by these present 
that— 

“I Thomas Pownall Esquire of Old 
Lynn in the County of Norfolk and 
now residing in Richmond in the 
County of Surrey in the Kingdom of 
Great Britain in consideration of the 
affection which I bear to the Re- 
public Massachusetts-bay in America 
and ardently wishing to promote the 
peace and perpetuity of the same in 
Political Freedom by the youth 
thereof being trained up in the true 
principles of Polity & of the Law of 
State, I intend & mean to give and 
grant to Harvard College in its cor- 
porate capacity as established within 
the State aforesaid all my land and 
estate whatsoever in Pownalborough 
in the County of Lincoln in the State 
aforesaid appropriated to the creat- 
ing a fund whereon to establish a 
lecturer or professor or as herein 
after specified. ... I do make ordain 
constitute and appoint the Honble 
James Bowdoin Esq. and the Rev- 
erend Samuel Cooper DD of Boston, 
in the State aforesaid and each or 
either of them jointly or separately 
my true and lawful attorney irrevo- 
cable . . . to give grant alien and 
confirm all those my five hundred 
acres of land situate lying and being 
in the Township Pownalborough in 
the County of Lincoln, in the Re- 
public Massachusetts-bay which said 
lands were given and granted to me 
the said Thomas Pownall, by the 
Kenebec Company . . . in Trust and 
for the purpose that, out of the 
Product of the sale of the said 
Premises or out of the Rents, Income 
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or other improvement of the same as 
to the said President Fellows and 
Burser or Treasurer their successor 
or assigns shall appear to the best 
advantage, Provision may be by them 
made for the establishing of the 
Office or Place of a Lecturer or 
Professor (in the said College) of 
the Science of Polity and of the Law 
OF SiMe... 


“In Witness whereof I have here- 
unto sett my hand and Seal the 
twenty ninth day of November in the 
Year of our Lord one Thousand 
seven hundred and eighty three. 

Thomas Pownall | Seal} 


“Signed sealed and delivered as 
his Act and Deed for the purpose 
within mentioned by T. Pownall in 
the presence of 


John Adams. — 
J.Q. Adams. — 


Unfortunately [continues Mr. West], 


Witnesses” 


the land referred to was sold on a tax 
taking in 1779 and after fruitless nego- 
tiations with the purchaser the Presi- 
dent, in the name of the Harvard 
Corporation, petitioned the Legislature 
to “take such measures, as in your 
wisdom you shall judge needful for the 
carrying into effect the judicious and 
generous intentions of Governor Pow- 
nall, that such a foundation may be 
laid for the establishment of the im- 
portant professorship aforesaid. . . .” 
(The original may be seen at the Mas- 
sachusetts Archives, State House.) 


Title was finally obtained by the 
College from the tax title buyer (one 
1784. The 
College, apparently, held the land until 
May, 1829, when it was sold to one 


Christopher) in August, 


Meservey. 
It seems probable that whatever pro- 
ceeds were received from the sale of 


Thomas Pownall 


the Pownall land on May 25, 1829, 
were added to the Dane gift of $10,000 
and used for the school. 

Referring to Pownall’s writings in 
1817, John Adams said, “A reader who 
has patience to search for good sense, 
style, will find in 
these writings proofs of a thinking 


in an uncouth... 


mind and more sagacity than in any- 
thing that remains of his two more 
celebrated Bernard or 


Hutchinson—I am sorry that the name 


successors, 


of Pownalborough has been changed 
to that of Dresden. Pownall was the 
most constitutional and national Gov- 
ernor, in my opinion, who ever repre- 
sented the crown in this province. He 
engaged in no intrigues, he favored no 
conspiracies against the liberties of 
America, Hine illae lacrimae”. 








Judicial Retirement 
(Continued from page 148) 


because the lawyer so appointed was 
“too old”. 

There are many advantages which 
would accrue if judges were manda- 
torily required to retire at age sixty- 
five. Generally, the possibility of an 
infirm judge in his dotage, incapable 
efficiently to administer judicial duties, 
would be eliminated. The general re- 
sult would be to decrease the age of 
judges. If the retirement age were to 
be sixty-five, a man, age sixty-two or 
sixty-three, would be less likely to be 
willing to occupy the Bench, because 
the probabilities would be that a two- 
year service would not give him the 
benefits of a state or federal retire- 
ment plan. 

Finally, the nation as a whole would 
be more certain to have a tribunal of 
judges at a time when their industrial 
ability was great and their intelligence 
was keen, unaffected by the ravages of 
old age. An even greater benefit would 
result. It is difficult to justify a system 
where a given judge is the sole deter- 
minate of when he retires. 

As shown by the federal statistics 
given above, the probabilities are that 
a given judge will never decide to re- 


tire. This is very eloquently demon- 
strated by the situation in the United 
States District Courts and Courts of 
Appeals where, of all the judges of both 


' 


courts, there are only twenty-seven who 
have voluntarily retired. 

The purpose of this discussion is to 
pose a problem and to suggest a solu- 
tion. Considerable research will have 
to be done. But the stark fact is that 
today there is no age at which judicial 
retirement is mandatory. Our judicial 
system now permits the judge himself 
to determine when he shall retire. In- 
dustry has ceased to tolerate such a 
system, and rather generally requires 
its executives, and indeed, lesser em- 
ployees, to retire at age 65. There are 
many ad hominem arguments which 
can be made. The completion of the 
work of Christ, of Alexander the Great, 
of Byron and a host of others can be 
cited for the advantages of youth. 

On the other hand, the accomplish- 
ments of a Gladstone, a Churchill and 
a Holmes can be cited to show the 
intellectual vitality of old age. You can 
select biographical data from the lives 
of history to demonstrate that many 
have accomplished great works before 
after 


reaching age thirty-five and 


reaching sixty-five. But arguments 
based upon such data are not persua- 
sive. 

Ours is a judicial system which is 
an adjunct of a highly technical and 
industrialized society. Our judiciary 
must be alert, efficient and serve at an 
age when they are able to subject them- 
selves to the stresses and strains of our 
civilization. Some twenty years ago it 
was my duty to participate in a series 


of hearings before a federal adminis- 
trative travelling hearing officer, who 
was aged, learned and benevolent. He 
convened the hearings at ten in the 
morning, then shortly after, dosed off 
for the rest of the hearing, only to be 
brought to life by the loudness of a 
discussion of counsel. But in the main, 
the hearing officer slumbered through 
some six weeks of hearings. It is to 
be assumed, of course, that he was alert 
and wide awake when he read the 
transcript and brief, and signed his 
findings. Nevertheless, both sides were 
powerless to eliminate him. Judicial 
proceedings before such an official are 
a mockery. That official should have 
been mandatorily retired at a pre- 
scribed age. 

The time has come when this prob- 
lem has to be faced realistically, and 
when the organized Bar and the judges 
themselves should sponsor legislation 
requiring the mandatory retirement of 
judges at the age of sixty-five, and at 
the same time, a system of retirement 
benefits should be inaugurated which is 
applicable to those who do retire. 

Few judges possess the candor of Mr. 
Justice Stanley Reed who, on January 
31, 1957, announced that, “I’m retiring 
simply because I am 72 years old”. 

To paraphrase the quotation of Jus- 
tice Frankfurter, no longer should we 
permit judges who “forget their com- 
mon human frailties and fallibilities” 
to be the sole judges of when they shall 


retire. 
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The alarming failure of the legal 
profession to maintain an economic 
status comparable to that of other pro- 
businesses and_ skills, 
commensurate with the rising cost of 


fessions, and 
living, has caused President Charles 
S. Rhyne to appoint a Special Com- 
mittee to study the economic condition 
of the Bar in the United States and the 
business phases of the practice of law 
and to develop practical suggestions to 
lawyers designed to improve their eco- 
nomic status. This committee is com- 
posed of Willoughby A. Colby, of New 
Hampshire, Philip S. Habermann, of 
Wisconsin, Harry S. Petersen, of Col- 
orado, and Judge E. B. Smith, of 
Idaho, with John C. Satterfield, of 
Mississippi, member of the Board of 
Governors for the Fifth Circuit, as 
Chairman. 

One of the major objectives of the 
American Bar Association for the year 
1957-1958 will be to formulate and put 
into effect policies and practices which 
will be of help to the individual lawyer 
in the business management of the law 
office, the determination and charging 
of fees, the cost analysis of types of 
business and individual cases, and the 
use of modern labor-saving devices. 

The Committee has already set up 
liaison and is co-operating with the 
Section of Bar Activities, the National 
of Bar the 


American Bar Foundation, the Coor- 


Conference Presidents, 
dination Service of the American Bar 
Association, the Junior Bar Confer- 
ence, the Committee on Continuing 
Legal Education of the American Law 
Institute and the comparable commit- 


by John C. Satterfield * of the Mississippi Bar (Jackson) 
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The American Bar Association ‘Takes a Look 


at the Economic Status of the Legal Profession 


tees of the various Sections and of 
state and local bar associations. Con- 
sultations are being had with the De- 
partment of Commerce of the United 
Martindale-Hubbell, Interna- 
tional Business Machines, Remington- 


States, 


Rand, Prentice-Hall, Commerce Clear- 
ing House and other similar agencies. 
The Committee will attempt to co-ordi- 
nate and bring into focus for the ben- 
efit of all members of the Association 
the results of the excellent work which 
has been done and is being done by the 
various agencies of the legal profes- 
sion. 

Copies have been obtained of most 
of the available books, pamphlets and 
articles within the field of the Commit- 
tee’s objectives and it is engaged in 
digesting and collating this material. 
It has also contacted other professional 
organizations such as the American 
Medical the 
Dental Association and the American 
Institute of Certified Public Account- 
ants, with the idea of exchanging in- 


Association, American 


formation of services rendered or to 
be rendered. We are looking forward 
to full co-operation with these agencies 
in this exchange. 

The legal profession is one primarily 
of service, and its success is measured 
by the upon the 
nation, the state, the community and 


benefits it confers 
their citizens. Throughout the years 
our profession has maintained its high 
ideals of ethics and of devotion to the 
public interest without sufficient regard 
to the mundane matters of business, 
either from the viewpoint of business 
methods or reasonable compensation 





for services rendered. But the ideals of 
the profession not only will not be 
compromised by taking a business look 
at our economic status, but our pro- 
fession will be enabled to more nearly 
fulfill its high ideals if we take rea- 
sonably into consideration those fac- 
tors which necessarily largely influence 
our ability to render service to the 
community and to bring within our 
ranks young men and women of ability 
and promise. 

Preliminary examination has _ indi- 
cated that there is no need at the pres- 
ent time for compilation of additional 
statistics on a national level. However, 
it appears that when the over-all pro- 
gram is initiated, state and local sur- 
veys may be desirable in order to pin- 
point the local problems. The commit- 
tee is co-operating with the American 
Bar Foundation and the Co-ordination 
Service of the American Bar Associa- 
tion in compiling the results of surveys 
made since 1929 bearing upon the eco- 
nomic condition of the profession and 
the changes in it related to the cost of 
living, the cost of doing business and 
the income of other professions, busi- 
nesses and skills. This will be utilized 
in evaluating the problem facing the 
legal profession and the possible solu- 
tions. Among the surveys being studied 
are the Survey of the Legal Profession 
which was begun in 1948 and has con- 
tinued under Reginald Heber Smith as 
Director, co-operating with the Amer- 
ican Bar Foundation and Martindale- 
Hubbell in statistical reports in 1952 


and 1955: the work of the American 
Bar Foundation which has resulted in 
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the recent release of “Lawyers in the 
United States: 
come”; the survey of “Income of Law- 


Distribution and In- 


yers in the Postwar Period” by the 
United States Department of Com- 
merce headed by Maurice Liebenberg, 
and numerous state and local surveys. 

The Committee realizes that perhaps 
the two chief functions of the Amer- 
ican Bar Association will be (1) to 
make available to its members methods 
whereby lawyers as individuals and 
members of partnerships may take 
steps to increase their own net incomes, 
and (2) to make available to state and 
local associations tools that will be 
of benefit to these associations in or- 
ganized state-wide or local efforts to 
improve the general over-all economic 
condition of the Bar and to encourage 
individual attorneys in taking those 
steps which may bring about this re- 
sult. In this field it is recognized that 
the American Bar Association should 
not and cannot in any manner attempt 
to dictate to the state and local asso- 
ciations concerning policies or pro- 
cedures. Nor will the American Bar 
Association be in a position to make 
recommendations concerning the com- 
putation of fees, which vary greatly 
from state to state and locality to 
locality. 

The Committee has already con- 
tacted more than twenty members of 
the legal profession who have written 
articles or acted as chairmen of com- 
mittees for state and local associations 
on law office management and the eco- 
nomics of law practice. A Speakers’ 
Bureau is being set up which will make 
speakers in this field available to the 
program committees and officials of 
state and local associations. 

In addition to the national speakers’ 
panel, the Committee will soon have 
available full speakers’ kits which will 
be furnished to local speakers through 
state and local bar associations or upon 
individual request. These kits will con- 
tain reprints of pertinent articles, a 
bibliography of available information, 
copies of surveys and available sta- 
tistical data and other information. 


The Economic Status of the Legal Profession 


The members of the American Bar 
Association, through the JOURNAL, will 
be advised of the availability of these 
kits and the method of obtaining them. 
Local associations will be advised di- 
rectly. These kits will also be furnished 
to the members of the national speak- 
ers’ panel. 

The Committee is considering the 
preparation of a manual for use in 
economic surveys by state and local 
bar associations, including an outline 
of the factors to be developed, methods 
of setting up such surveys, forms of 
questionnaires and methods of inter- 
preting the facts thus obtained. This 
of course will be simply recommended 
for use, but if the state and local asso- 
ciations find it desirable to follow this 
recommendation, it will result in a 
uniformity that will be of great value 
on a national basis. It is not thought 
at the present time that the committee 
itself will engage in any type of sur- 
vey, although small sampling surveys 
may be required as the work develops. 

The Committee is considering the 
preparation of three or more pamphlets 
to be sent to all members of the Amer- 
ican Bar Association and to be made 
available to any other members of the 
profession who may be _ interested. 
These will probably recommend setting 
up an “Operation Check-up” within 
the legal profession, with the follow- 
ing four phases: 

Number One — By the 
American Bar Association. The com- 


Check-up 


plete survey by the American Bar As- 
sociation through this Committee in 
co-operation with the other agencies 
of the American Bar Association and 
the legal profession, laying the ground- 
work for a continuing over-all pro- 
gram of organized aid to lawyers in 
improving the economic status of the 
profession. 

Check-up Number Two — By state 
and local associations. Studies in states 
and local areas followed by a perma- 
nent program of co-operative effort to 
increase the level of professional in- 
come through minimum fee schedules, 


public relations activities, minimizing 


of unauthorized practice of law, slow- 
ing the inroads of administrative agen- 
cies and similar activities. This will in- 
clude the formation of permanent state 
and local bar association committees 
to recommend gradual increases from 
year to year of those classes of fees 
which are found to be below a reason- 
able level. This committee will prepare 
full recommendations, including forms 
to be used in this check-up. 

Check-up Number Three—By indi- 
vidual lawyers. The use of simple mod- 
ern cost analysis methods by the indi- 
vidual and partnership practitioners to 
determine the types of cases and phases 
of the law practice which are most 
remunerative and those upon which 
money is lost, including time records, 
analysis of fees charged, utilization of 
increases recommended by local asso- 
ciations, etc. Also a comparison of the 
methods, equipment and facilities used 
by the individual office with the most 
modern facilities available in order 
to reduce expenses and increase effi- 
ciency. This Committee will prepare 
full recommendations, including forms 
to be used in this check-up. 

Check-up Number Four—By clients. 
The use of an “annual legal check-up” 
by all businessmen and_ professional 
and business entities along the lines of 
the project carried out so successfully 
by the State Bar of Michigan. This 
can be used to benefit the public by 
preventive legal work and also to de- 
velop a field of law practice now un- 
available to the average practitioner. 

Recommendations will be made for 
a permanent program as one of the 
services of the American Bar Associ- 
ation to its members to be carried out 
through the staffs of both the Associ- 
ation and the American Bar Founda- 
tion in co-operation with the Section 
of Bar Activities, the Junior Bar Con- 
ference and the other Sections and 
Committees of the Association within 
the field of the economics of law 
practice. The work will be fully co- 
ordinated with state and local bar as- 
sociations so as to obtain the maximum 
results without duplication of effort. 
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Books for Lawyers 
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Tue FREEDOM TO READ. By 
Richard McKeon, Robert K. Merton, 
and Walter Gellhorn. New York: R. R. 
Bowker Company. 1957. $2.50. Pages 
105. 

This book, written by three college 
the 
second a sociologist and the third a law 
teacher, seems to be of little if any 
practical value or interest. Its title is 
artful, for its real subject is the free- 
dom to publish, which is quite a 
different matter from freedom to read, 
and its main theme or target is censor- 
ship of various kinds. It is not a piece 
of special pleading, however, for it 
recognizes the fact that there are two 
sides to the problem of censorship 
and that some forms of censorship 
involve a 


professors, one a_ philosopher, 


conflict of fundamental 
rights. It does not assert or imply that 
there should be complete freedom to 
publish or exhibit anything that the 
publisher or exhibitor chooses to say 
or deems salable or anything that the 
exhibitor chooses to exhibit. But, quite 
properly, its natural predilection is 
in favor of the publisher or exhibitor 
and it assumes that the burden of 
justification is on the censor, official 
or non-official, in any particular in- 
stance. 

It does not appear to me that censor- 
ship is an acute problem in_ this 
country. The press habitually goes 
beyond the limits of what most of us 
regard as decency, good taste or good 
manners and the drama and motion 
pictures are little restrained by any 
standards except the salability of their 
products. Official censorship is in- 
frequent and sporadic and when it 
occurs usually results in monetary 
gain to the publisher or exhibitor. 
Denial of postal service for certain 
publications is not really official censor- 
ship. It is merely refusal by govern- 
ment to a party to the 
publication or circulation of certain 
printed matter. The interdiction on 


become 
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the importation of certain publications 
can be justified on the same ground as 
the right to import is a governmental 
favor or privilege and as such is subject 
to the conditions on which the privilege 
is granted. But instances of such inter- 
diction or the enforcement thereof are 
few; fewer than the 
of interdiction except under strict regu- 


much instances 
lation of morphine, cocaine or aphro- 
disiacs. 
Unrestricted freedom to publish, 
exhibit or read is a philosophical ideal 
that has never been realized and never 
will be. In human society there can be 
no freedom without some measure of 
restriction, except in a state of anarchy 
which has never existed for any con- 
siderable length of time in human 
society, because it would be rapidly 
self-destructive. Any form of govern- 
ment implies indeed requires 
restrictions of some kind. Restrictions 
are most stringent under tyrannies 
such as Communist Russia, while books 
on Communism (as distinguished from 
Communistic books inciting to revolu- 


and 


tion by force,) are freely published 


and circulated in this capitalistic land. 
In any human society every right is 
subject to the ineluctable condition 
that it must be exercised by each 
individual without injury to the rights 
of others. We may dismiss despotic 
governments from our consideration 
because they put the state above the 
individual and can and do exercise ab- 
solute censorship of expression whether 
of fact or opinion that does not con- 
form to the will of the despot, some- 
times nowadays called the party line; 
and it makes no difference that the will 
of the despot and the party line some- 
times change suddenly according to the 
whim of the real bosses. 

The right to speak or publish freely 
is a right of the individual and is pro- 
tected in this nation by the First 
Amendment to the Federal Constitu- 
tion, which, however, gives no greater 
freedom to newspapers, magazines or 


or screen than to the individual citizen; 
a fact ignored to a large extent by 
publishers of the printed word. Under 
a so-called “democratic” government 
such as prevails in the United States, 
Canada, Great Britain, 
France, and some other 


Ireland and 
nations the 
individual’s right to publish may and 
often does run counter to other rights 
of other individuals, among which is 
the right to criticize 
boycotts by 


freely, to advise 
groups against certain 
publications or certain employers and 
to the fundamental and inherent right 
of the existing government to protect 
itself not against expressions of critical 
opinion but against utterances false 
in fact, tending to destroy the form 
of government or to mislead by deceiv- 
ing public opinion which is the real 
governing force in a democracy. 
Another self-protective right of any 
government refuse to aid in 
circulating and to punish publications 
tending by design or otherwise to breed 
crime or what is currently regarded as 
immorality, sexual or otherwise. It 
is in this field that the greatest difficulty 
of censorship by government, as dis- 
tinguished from that by individuals or 
groups, is to be found. In the domain 
of libel the courts protect the pub- 
lisher’s freedom of speech by refusing 
to enjoin in advance the publication 
of any libel, no matter how heinous, 
but holding the publisher responsible 
criminally and civilly for an abuse of 
his right to speak freely. An individual 
publishes at his peril just as he drives 
an automobile or cries “fire” in a 
crowded theatre at his peril. The 
famous and misunderstood Index Ex- 
puratorius of the Roman Catholic 
Church does indeed impose a limitation 
on the right to read, but since the 
invention of printing it has not to 
any appreciable extent affected the 
reading habits of Catholics, and even 
the Index makes exceptions of scientific 
works or books for scholars. But not in 
any law, federal or local, within the 
United States, at least, or, so far as I 
am informed, or the law of any other 
democratic nation, is there any govern- 
mental censorship of the right to read. 
The inherent and insoluble difficulty 
of censorship in the category of im- 
morality, sexual or otherwise, is the 


is to 


book publishers or producers on stage 
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fact that the recognized popular con- 
temporary standards are always in 
flux. The standard under Cromwell 
changed rapidly under the Restoration. 
Within my own memory the Decameron 
of Boccaccio, the Droll Tales of Balzac 
and many of the short stories of de 
Maupassant and Flaubert’s Madame 
Bovary were commonly regarded as 
indecent and incitive to concupiscence 
or moral laxity as indeed they may 
have been to some, but they seem to 
have lost any very stimulating effect on 
readers of modern newspapers and 
wearers of Bikini swimming suits and 
bathing. shorts. Suppose, however, that 
a publisher undertook to re-establish 
in common usage as handy for head- 
lines the various non-pornographic 
though bawdy or feculent four-letter 
words of Saxon origin for which 
Norman-derived emphemisms, mean- 
ing and imaging in the mind precisely 
the same thing or idea, are now politely 
employed. Would government be justi- 
fied in censoring such publication in 
some fashion, such as refusing to 
deliver it through the Post Office as 
it does in case of other publications 
which are patently and _ intentionally 
pornographic; for Lady 
Chatterley’s Lover? The French allow 
more latitude in this regard than we 
do, but why should the Post Office be 


expected to make itself a party to the 


example 


distribution of printed matter which 
it regards as lascivious or pornographic 
or even obscene and vulgar? That is 
not a denial of the right either to 
publish or to read. 

The book under review concedes 
(page 63) that censorship brings into 
radical opposition positions which can 
be traced back to radically opposite 
basic conceptions and principles which 
can hardly be reconciled. 

Typical of the balancing of conflict- 
ing rights which marks the book is a 
statement on page 63—“‘unguided free- 
dom is license; controlled freedom is 
a misuse of words and a step toward 
authoritarianism”. There 
“unguided freedom”, which means 


cannot be 


unregulated freedom, and there can 
be only guided freedom under any 
form of government and that is only 
another name for “authoritarianism”. 


Departing from generalities the book 





concedes (page 63) that under the Bill 
of Rights there cannot be in this 
country any censorship of religion or 
irreligion, which leaves open to censor- 
ship in some measure sedition and 
immorality. Even religion, however, 
has its bounds where it approaches 
what public opinion of the time and 
country regards as immorality; in- 
stance the prohibition of polygamy 
among the Mormons, a practice dating 
Biblical 


among the 


from times and _ permitted 


millions of Moslems in 
Africa and Asia. 

“A decent respect to the opinions of 
mankind”, if we may borrow a phrase 
out of context from the Declaration 
of Independence, is applicable as con- 
ditioning libertarianism as well as 
authoritarianism, and it implies limita- 
tion as well as latitude to freedom of 
publication. On the subject of censor- 
ship the book makes a valid distinction 
between a book as communication and 
a book as action or stimulation to 


That 


generally in laws dealing with Com- 


action. distinction is observed 
munistic utterances. The publication 
of books and teaching of the precepts 
about Communism are not prohibited. 
Indeed in the Jesuit University of San 
Francisco, a priest who is a member 


of the Bar 


specialized on the subject has been 


California and _ has 
teaching for many years a course on 
Communism, compulsory for all stu- 
dents and quite popular, in which 
of Marx 


textually 


and Lenin are 


and 


discussed with a freedom that would 


writings 
studied their errors 
not be permitted in Russia. The point 
is that the students get the antidote as 
well as the poison, but they are not 
required to accept the antidote in- 
tellectually. They have been exposed to 
both of the conflicting views in the 
hope that truth and logic will prevail. 
That is genuine freedom to read. 

We may disagree with the applica- 
strictures, by 
individuals in 


tion of government, 


pressure groups or 
specific cases, but it is unreasonable 
to expect unanimous approval of every 
act of censorship in a field in which 
standards are never inflexibly station- 
hard to 
precisely definite and inflexible rule. 
As the book points out (page 65) 


ary and are express in a 


access to judical review provides pro- 
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tection against misuse of governmental 
censorship, at least in the United 


States. 

But censorship by the pressure of 
private groups is quite another matter. 
As | have indicated, in that area the 
same right of free speech held by the 
publisher and the group comes into 
conflict, as it does in picketing and 
other controversies. The right of the 
League of Decency to advise the public 
view 
other 
theatrical exhibitions is no less funda- 


not to read certain books or 


certain moving pictures or 
mental than the right to publish or 
exhibit. The only force exerted to 
implement such censorship is per- 
suasion by boycott or otherwise. The 
danger of such censorship is the cal- 
culated risk which the employer or the 
publisher or exhibitor takes. Such boy- 
cotts may be unjust or illegal in 
particular cases but the courts are 
open to any whose rights or liberties 
invaded. 

Eustace CULLINAN 


San Francisco, California 


have been 


The SOVEREIGN STATES. By 
James J. Kilpatrick. Chicago: Henry 
Regnery Company. $5.00. 1957. Pages 
347. 

In Mr. Kilpatrick’s view, a Court, 


moving far to the left—bent upon 
destroying the reserved powers of the 
sovereign states of the Union—an out- 
raged Bar, trying to find some quicker 
than 


or more 


impeachment; one 
of the 
Congress, determined to curb the juris- 
diction of the Court before the hitherto 
thought-indestructible states are de- 


remedy 


hundred members 


stroyed and reduced to impotent pro- 
vinces of an all-powerful, centralized. 
tyrannical government, and we have 
the makings of a revolt of the people, 
in whose hands vests the sole power 
to force a decision by the ultimate 
umpire (three fourths of the states) — 
the sovereign people themselves, acting 
through the states on appiication of 
any one or more of the states. 


The Virginia Resolution of 1798, 
later expounded by one of the Union’s 
greatest constitutional lawyers, John C. 
Calhoun, both when he was Vice 
President and later as a United States 
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Senator, explains the doctrine, as e- 
nunciated in the compact between the 
states: 


In case of a deliberate, palpable, and 
dangerous exercise of other powers 
not granted by the said compact, the 
States who are parties thereto, have the 
right, and are in duty bound, to inter- 
pose for arresting the progress of the 
evil, and for maintaining, within their 
respective limits, the authorities, rights, 
and liberties appertaining to them. 


The purpose of state interposition 
lies in the phrase—‘“‘to arrest the pro- 
gress of the evil”. 

The evil 
usurped power”. 

The object of the 
remedy of interposition, as Mr. Kil- 


“is the exercise of an 
constitutional 


patrick so aptly puts it in his book 


‘The Sovereign States, “is to suspend 


this usurpation alone, within the limits 
of the objecting State, and thus to 
force a decision by the arbitrament of 
the ultimate umpire — the sovereign 
people themselves, acting in their re- 
spective States”. 

Under the theory advanced by Jeffer- 
son, Madison, Calhoun and other great 
constitutional leaders, “the States may 
be appealed to, three fourths of which, 
in fact, form a power, whose decrees 
are the Constitution itself”. 

How far does this power extend? 
A state or group of states, as parties 
to the constitutional compact, “may 
compel the government, created by that 
compact, to submit a question touching 
its infraction to the parties who created 
it”. 

Under British rule, the Colonies 
were separate Colonies; through the 
Revolution, they declared themselves 
“free and independent States”; the 
treaty of peace with the British Govern- 
their 


independent, 


ment was made in individual 


capacity as sovereign 
states; the Articles of Confederation 
were entered into as independent, in- 
dividual, sovereign states; as such they 
formed the compact—the Constitution 
—under which the Federal Govern- 
ment was created; the states, not the 
people as many erroneously think and 
argue, formed the “Union”; in so 
doing the sovereignty of the states was 
not surrendered; only certain specified 


sovereign powers were delegated to the 


Federal Government; all others being 
retained under the Tenth Amendment 
and the power of amending the Con- 
stitution was retained by the states. 
The Court, created under the Constitu- 
tion, has no power to amend the Con- 
stitution by judicial fiat or to usurp 
the functions of the Congress, or to 
encroach on the reserved powers of 
the states. The Court can only construe 
and interpret, and improper judicial 
usurpation of power is a proper case 
for the invocation of the doctrine of 
interposition. 

This in brief is the doctrine of states’ 
rights, and Mr. Kilpatrick, in a well- 
thought-out essay, is the expounder of 
states’ rights as applicable to the prob- 
constitutional construction 
which we face today. 


lems in 


Editor of the Richmond News Leader 


and worthy successor to the dis- 
tinguished historian, the late Douglas 
Southall Freeman, Mr. Kilpatrick is 
eminently qualified to present this 
subject, not only from the standpoint 
of the Southern states, whose repre- 
sentatives in the Congress are up in 
arms over decisions of the Court, but 
from the standpoint of every member 


state in the Union. 


Mr. Eisenhower, as a candidate for 
office in 1952, publicly stated: 


The Federal Government did not create 
the states of this Republic. The states 
created the Federal Government. The 
creation should not supersede the 
creator. 


For if the states lose their meaning 
and the entire system of government 
loses its meaning, the next step is the 
rise of the centralized national state 
in which “the seeds of autocracy can 
take root and grow”. 

Mr. Eisenhower, as President how- 
ever, when he appointed Mr. Warren 
rather than selecting an experienced 
judge, continued the policy of both 
Mr. Roosevelt and Mr. Truman of in- 
creasing the number of socially and 
politically minded men on the Court, 
men who have fellowed their political 
convictions and predilections rather 
than legal precedent, in basing recent 
decisions of the Court upon sociological 
law — 
sociological considerations which the 


considerations rather than on 
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same Court in other cases has said 
are beyond judicial competence. Beau- 
harnais Vv. Illinois, 343 U.S. 250, 263; 
Goesaert v. Cleary, 335 U.S. 464, 466. 

Speaking parenthetically of judicial 
appointments, it has often been asked: 
Would a President of the United States 
appoint an ordinary private chief of 
staff of the Army, general of the 
Marines, admiral of the fleet, or chief 
of the Air Force? Then why should a 
President pick any person who is 
merely admitted to the Bar, who has 
not practiced law, but only politics, 
for years, who has never sat on any 
court and never rendered a judicial 
decision, to sit on the Supreme Court 
of the United States, the nation’s highest 
judicial tribunal? Yet Presidents have 
done this all too often as a political 
reward on the recommendation of 
politically minded advisers. 


The conclusion of the Court in the 
school segregation cases, says Mr. Kil- 
patrick, “had no basis in law; it had 
This is the mild 
language of a Southern gentlemen, 
stating what constitutional lawyers have 


none in history”. 


no hesitancy in saying, that the Court 
usurped the functions of the Congress, 
amended the Constitution by judicial 
fiat in rendering nugatory the pro- 
visions of the Tenth Amendment, and 
that in the Union is 
rapidly approaching a situation ‘that 


consequence 


Congressman Mason of Illinois and 
other legislators have designated a 
“centralized federal tyranny”. 


But, say the proponents of a strong, 
centralized Appomattox 


put an end to state sovereignty, and 


government, 


one radical member of the Court went 
so far as to assert: “The Amendment 
[the Tenth] states but a truism”, supple- 
menting what yet another member had 
“The 10th 
nothing to the instrument as originally 
ratified”. 

Not so, says Mr. Kilpatrick: “With 
Lee’s surrender the triumphant North- 
ern States had total of the 
Constitution in their hands. This was 


said: Amendment added 


control 


their chance to wipe out the last vestige 
of the States as sovereign political 
entities, or at the very least, to reduce 
the States to mere dependent satellites 
of Washington”. The Reconstruction 
Amendments did not do this. “Not a 
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single timber in the fundamental 
structure of the basic law was re- 
moved”. Marshall’s “power to make 
and unmake” was left, after the War 
Between the States, just where it was 
before—in the hands of the states. 
Ample proof of this is seen in the 
trend of the Supreme Court opinions, 
which was in the direction of states’ 
rights. The most significant decisions 
of the Court between 1868 and 1888 
affirmed the 
powers of the individual states. Under 


repeatedly sovereign 
Taney, Chase and Waite, the pendulum 
swung in the states’ favor. 

Justice Holmes once remarked: “I 
cannot believe this Amendment [the 
Fourteenth] was intended to give us 
carte blanche to embody our economic 
or moral beliefs in its prohibitions”. 

And a former Chief Justice, well 
versed in the law, said: 


Since we must rest our decision on the 
Constitution alone, we must set aside 
predilections on social policy and ad- 
here to the settled rules which re- 
strict the exercise of our power to 
judicial review. 


Still another Justice is on record 
as saying: 


It is when a judiciary with life tenure 
seeks to write its social and economic 
creed into the Charter that instability 
is created. 


The new path of the law is marked 
with these infractions of the Constitu- 
tion and continued evidence of judicial 
School 
cases were followed by the Pennsylvania 


instability. The Segregation 
sedition case (Nelson); the New York 
Slochower case; the Michigan “Dirty 
Book” case; the Alabama bus segrega- 
tion case, and now a unanimous Court, 
following the unconstitutional ruling in 
the School Segregation cases—based 
as it was on the illegally adopted Four- 
teenth Amendment, gives us the Girard 
College case, under which a will setting 
up a valid trust in 1831 is set aside 
and invalidated as null and void to 
conform to the changing “predilec- 
tions” and “sociological opinions” of 
present members of the Court. 


In rapid succession came also 
Watkins, Jencks, Service, Yates, and 
other cases, overruling established 


precedent, destructive of the rights 
and powers of Congress as a co- 
ordinate branch of the Federal Govern- 
ment, over-riding the reserved powers 
of the states, and creating endless 
turmoil. 

Senator Stennis, an able constitu- 
tional lawyer and former judge, 
characterizes these decisions as a “con- 
tinuing series of mongrel, psychological 
rulings, dignified as judicial decisions, 
but in reality nothing more than 
psychological opinions, based not upon 
law, but upon hyper-theoretical phanta- 
sy”. 

The remedy? The states’ power of 
interposition! Members of the state 
legislatures can act, says Mr. Kilpatrick, 
as “sentinels placed over the ministers 
of the Federal Government” to shield 
the people’s freedom from federal en- 
croachments “or at least to sound the 
alarm when it is threatened with 
invasion”. 

Have our sentinels overslept while 
on guard? Is it too late to reclaim the 
powers illegally and unconstitutionally 
usurped by a court? 

In the people, through their states, 
rests the answer. 

WarreEN JEFFERSON Davis 


Los Angeles, California 


The SUPREME COURT—CONSTI. 
TUTIONAL REVOLUTION IN RET- 
ROSPECT: By Bernard Schwartz. New 
York: The Ronald Press Company. 
1957. $6.50. 

This book is a most worthwhile con- 
tribution to the constitutional history 
of the United States from the middle 
1930’s through 1956. 

The author is Professor of Law and 
Director of the Institute of Compara- 
tive Law at the New York University 
School of Law. 

The purpose of the book, as stated 
by the author, is “to present an analy- 
sis of the different aspects of the 
work of the Court during the past 
twenty years, with emphasis upon the 
extent to which the Court has changed 
our constitutional law since 1937”. 

While the author at times is critical 
of the Court’s decisions, his criticisms 
are constructive and free from bias. He 
meets the test laid down by President 
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Maxwell of the American Bar Associa- 
tion in his address at the Annual Meet- 
ing in 1957 that “the emphasis should 
be on the constructiveness of the criti- 
cism”’. 

He points to the statement of Mr. 
Justice McReynolds in his dissent in 
Nebbia v. New York, 291 U.S. 502, 
“plainly . . . this Court must have re- 
gard to the wisdom of the enactment. 
At least, we must inquire concerning 
its purpose and decide whether . . . 
the end is legitimate, and the means ap- 
propriate”.' He states that in the per- 
iod 1934-1936 the “Supreme Court 
was, in practice, using its power to re- 
view the wisdom of much of the New 
Deal legislation before it”. But he fur- 
ther states: “If, in the generation be- 
fore 1937, the Court construed the doc- 
trine of judicial supremacy so as to 
give itself the virtual powers of a su- 
per-legislature, in the twenty years 
since that time, the Court’s authority 
vis-a-vis the Congress has all but atro- 
phied”. 

He points to the late Chief Justice 
Stone’s classical statement that “while 
unconstitutional exercise of power by 
the executive and legislative branches 
of the government is subject to judicial 
restraint, the only check upon our own 
exercise of power is our own sense of 
self-restraint”. He points out the lack 
of such effective restraint by the Court 
in its of 1934-1936, but 
states that the pendulum has swung so 
far in the other direction that “the 


decisions 


Court is now controlled by the convic- 
tion that it is an awesome thing to 
strike down an act of the elected repre- 
sentatives of the people, and that its 
power to do so should not be exercised 
save where the occasion is clear be- 
yond fair debate”. 

He states: “It is now some twenty 
years since the constitutional revolu- 
tion of 1937. The constitutional doc- 
trines enunciated by the Supreme Court 
then, particularly that of judicial self- 
restraint, have become the established 
order in the Court today. Already there 
are complaints that this order, like the 
pre-1937 one that preceded it, is in 
need of correction.” 

He points to the growing concentra- 
tion of power in the national govern- 
ment, upheld by the decisions of the 


1. See page 14. 
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Supreme Court with respect to the 
commerce clause, insurance and navi- 
gation, the taxing and spending power 
and the investigatory power. 


He quotes the prophetic passage by 
Chief Justice Hughes in 1935 in the 
Jones and Laughlin decision, 301 U.S. 
1: “If the commerce clause were con- 
strued to reach all enterprises and 
transactions which could be said to 
. effect upon 
commerce, the federal authority would 
embrace practically all the activities of 
the people and the authority of the 
State over its domestic concerns would 
exist only by sufferance of the federal 
government” and then says, “Yet this 


have an.. interstate 


is precisely what has happened under 
the Supreme Court decisions that have 
just been discussed” (the decisions un- 
der the commerce clause). 


He states: “The growth of Congres- 
sional authority in the past two decades 
has, however, basically altered the bal- 
ance between states and Nation. Inter- 
vention by Washington in matters that 
were formerly deemed to be purely 
within local competence has, indeed, 
become so frequent that many wonder 
whether the states are not doomed to 
become mere vestigial survivals of a 
formerly flourishing federal system”. 


The passages above quoted from the 
book are merely illustrative. It covers, 
interprets and accurately points out the 
effect of the decisions of the Supreme 
Court during the past twenty years 
upon our constitutional system and the 
relations between the nation and the 
state governments. It reviews the pow- 
ers of the President under the treaty- 
making power, as interpreted in the 
Belmont and Pink decisions. It points 
out the deference which the Court has 
shown to the powers of administrative 
agencies and the growth of the power 
of such agencies. It reviews at length 
the decisions of the Court in the field 
of civil rights. 


The book is written in plain and sim- 


ple language, readily understandable 


by lawyer and layman alike. It is a 
fair, accurate and complete interpreta- 
tion of the role of the Supreme Court 
during the period covered and its far- 
reaching effect on the constitutional 
history of the United States. 

I unhesitatingly recommend it for 


reading to both lawyers and laymen in- 
terested in this highly controversial 
period in the constitutional history of 
the nation. 

Orie L. PHILLIPS 
Denver, Colorado 


Louis MARSHALL: CHAMPION 
OF LIBERTY. Edited by Charles 
Reznikoff. Introduction by Oscar Hand- 
lin. Philadelphia. The Jewish Publica- 
tion Society of America. 1957. $10.00. 
Two volumes, pages 1196. 


This collection is primarily the auto- 
biography of the mind and spirit of 
one of the great men of his generation 
and a record of his contribution to the 
history of his times. 


Louis Marshall was born on Decem- 
ber 14, 1856, in the City of Syracuse, 
New York. When he graduated from 
Syracuse High School in 1874, he was 
familiar with French, German, Latin 
and Greek, as well as some Hebrew. 
He decided to become a lawyer. He 
worked as an office boy, ran errands, 
served papers, swept the floors and 
built the fire; and he spent a short 
period of study at Columbia Law 
School in New York City. From his 
earliest days, he was somewhat of a 
prodigy, capable of holding in his ex- 
traordinarily retentive memory the ex- 
act citation—volume and page—of case 
after case, and he did this throughout 
his very busy life. 

Admitted to the New York Bar on 
January 1, 1878, in the first sixteen 
years of his practice he brought 150 
cases to the New York State Court of 
Appeals, and by 1890, when he was 
only 34 years old, he had reached the 
top of his profession in Syracuse. In 
1894 he was invited to come to New 
York City to become a partner in 
the law firm of Guggenheimer, Unter- 
meyer and Marshall. He rarely ap- 
peared as a trial lawyer, preferring to 
devote himself to research, briefs and 
appellate arguments. 

He engaged in many causes and this 
of all of 
them. He led and continued to lead a 
great fight against discrimination and 
bigotry in the United States and in 


book contains an account 


connection with international matters 
such as minority groups, immigration 
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and passport matters. His activities in- 
cluded leadership of his famous fight 
against Henry Ford’s The Dearborn In- 
dependent, relating particularly to the 
forged “Protocols of the Elders of 
Zion”, resulting finally in the discon- 
tinuance of these publications and a 
public letter dated June 30, 1927, in 
which Mr. Ford wrote: 


. . . | am deeply mortified that this 
journal ... has been made the me- 
dium for resurrecting exploded __fic- 
tions, for giving currency to the so- 
called Protocols of the Wise Men of 
Zion, which have been demonstrated, 
as I learn, to be gross forgeries, and 
for contending that the Jews have been 
engaged in a conspiracy to control the 
capital and the industries of the world, 
besides laying at their door many of- 
fenses against decency, public order 
and good morals. 

Had I appreciated even the general 
nature, to say nothing of the details, 
of these utterances, I would have for- 
bidden their circulation without a mo- 
ment’s hesitation. . . . 


The book contains some material to- 
gether with probably the most com- 
plete story of his long fight in respect 
to the foregoing subject which can be 
found. Mr. Marshall continued through- 
out his life to battle against the Ku 
Klux Klan and against any and all dis- 
crimination as to the rights of all men, 


* as guaranteed by our Constitution and 


Bill of Rights. He was a great leader in 
the movement for conservation of our 
natural resources. As was written of 
him by his son, James Marshall: 


In his time my father was known in 
the State of New York as a leader of 
the conservation movement. He was 
known in America as a leader of the 
bar, great constitutional 
lawyers of his day and a fighter against 
racial, religious and ethnic discrimina- 
tion of every kind. 


one of the 


His writings are replete with his con- 
tinuous battle for religious freedom, 
freedom of political opinion, cultural 
freedom, matters that had to do with 
the federal investigation of radical ac- 
tivities, the rights of weak nations and 
the legal aspects of many social and 
political questions. He performed im- 
portant service in the unhappy case of 
Leo Frank, of Georgia, bringing about 
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the commutation of his sentence, a full 
account of which is contained in his 
writings. 

Repeatedly he evidenced his great be- 
lief that justice depended upon the con- 
sistency of an established body of rules 
which gave men a dependable frame- 
work within which they could act and 
which limited the authority of the state 
over their persons and property, and 
that these principles, enunciated in 
constitutions and in legislation were to 
be interpreted by judges free of bias 
and independent of the circumstances 
of time and place. His conceptions of 
liberty and voluntary action rested on 
his absolute faith in those principles. 

Thus, he wrote: 


. I unhesitatingly say, that life, 
liberty and property owe their protec- 
tion in this country to the Constitution 
as it has been interpreted by the 
courts, and that the success of those 
who are belittling the Constitution, 
who are creating a sentiment of dis- 
trust of the courts and their judges, 
and who are blindly throwing them- 
selves into the arms of the Socialists, 
would undermine the magnificent fab- 
ric which has made this country what 
it is. 

* + . 

The trouble with this age of pub- 
licity and display is, that every dema- 
gogue is given a hearing, that no 
proper discrimination is made be- 
tween things that are genuine and 
wild-eyed or half-baked theories, that 
it has become quite the habit to in- 
dulge in a hue and cry 
against existing conditions, and against 
those who do not accept every nostrum 
that is proposed as a cure-all, and that 
there are many who thrive by creating 
dissatisfaction among those who are 
prone to discontent and who are ever 
ready to rise in arms against existing 
institutions, and those who 
have accomplished something | pages 


1154-55]. 


universal 


against 


According to the introduction, this 
great lawyer wore his clothes until they 
were shiny, rode the subway, never 
owned an automobile and saw but a 
half dozen movies in his lifetime. His 
diversions were the theater, reading, 
botany and poetry, and also walking, 
baseball and fishing. He was indefati- 
gable and often worked around the 
clock. His busy life included all the 
things herein referred to and many 
more, he having to do with many Pres- 
idents of the United States, particularly 


in connection with laws affecting immi- 
gration and minority interests, irre- 
spective of nationality, creed or color. 
He successfully espoused national min- 
nority rights at the Paris Peace Con- 
ference of 1919. 

His letters are replete with legal 
learning and worldly wisdom backed 
by a knowledge of literature and his- 
tory which has seldom been equalled. 

In answer to a personal attack upon 
him by a famed editor of his time who 
charged him with being a corporation 
lawyer, he said: 


It is true that, among my clients, 
there are corporations, but since most 
of the business of the country, im- 
portant and unimportant, including 
that of newspapers, not excepting your 
own, is conducted by corporations, you 
make it exceedingly difficult for a law- 
yer, and for that matter the great ma- 
jority of our men of affairs, to earn a 
livelihood. Evidently you attach the 
taint of the outcast upon all lawyers 
who have occasion to act for corpora- 
tions. It may, therefore, be interest- 
ing for you to know that, for many 
years, | have fought more corporations 
than I have defended, and have been 
instrumental in procuring more deci- 
sions adverse to corporations than it 
has been the lot of most lawyers to 
achieve. 

Louis Marshall participated in many 
public causes. He was Chairman of the 
Immigration Commission, pursuant to 
whose recommendation there was cre- 
ated a Bureau of Industry and Immi- 
gration. He drafted the law which re- 
quired every banking corporation to 
submit to the supervision of our State 
Banking Department. He served as me- 
diator to settle strikes. He was elected 
to serve in three constitutional conven- 
tions. He sought to introduce the prin- 
ciple that the civil arm of the Govern- 
ment should have supremacy over the 
military arm so long as the courts of 
civil jurisdiction were open for the 
transaction of business; that no public 
property should be granted or leased 
without compensation. He opposed a 
literacy test based upon an ability to 
read and write English. He insisted on 
the guarantees that no person shall be 
denied the equal protection of the laws 
and that in every criminal case, the 
accused shall have the right to at least 
one appeal. Indeed, there were so many 
public causes which he espoused that 
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this review can hardly fairly enumerate 
them. 

Louis Marshall died on September 
11, 1929, and his life span covered a 
busy professional and public life of 
seventy-three years. 

Much water has passed under the 
bridge since Louis Marshall went to 
his reward, but the irrefutable truth 
and soundness of nearly all his views 
remains unaffected. As long a: Amer- 
ica is governed by a Constitution and 
is a country not of men but of law, 
and as long as the dignity, independ- 
ence and freedom of the individual is 
deemed sacred among us, this valuable 
collection of his writings will be time- 
less. 

The two volumes are well annotated 
in chronological order. Lengthy as the 
books appear to be at first glance, most 
of their contents should be fascinating 
to any lawyer, and for that matter to 
any person whatever his vocation. 
Louis Marshall was indeed a “Cham- 
pion of Liberty”. 


Epwin M. OtTTEeRBouRG 
New York, New York 


r 

Lue FEDERAL TORT CLAIMS 
ACT. By William B. Wright. New 
York: Central Book Co., Inc. 1957. 
Pages 246. 

Eleven years after it became effec- 
tive, the practicing attorney and stu- 
dent of the law are presented with an 
up-to-date, scholarly and comprehen- 
sive treatise on the Federal Tort Claims 
Act. 

In view of the Bar’s recent visit to 
London, it is of interest to note that 
a partial waiver of sovereignty oc- 
curred in the United Kingdom at about 
the same time as it did in this coun- 
try. Our act became effective August 
2, 1946; the English Crown Proceed- 
ings Act of 1947 went into operation 
on January 1, 1948. Has anybody done 
in England for the English act, we 
wonder, what Mr. Wright has done for 
ours? 

For the attorney who may be asked 
to bring suit under the act or to advise 
a client, this book will prove to be of 
great value. The text is limited to 148 
pages. But it is all there: background 
and purpose, claims covered and ex- 
empted, parties, pleadings, compromise 
and attorney fees. Lawyers will appre- 
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ciate and be thankful for the many 
citations to decisions and law review 
articles; and among the latter the refer- 
ence to Judge Yankwich’s article in 9 
F.R.D. 148. Indeed, Judge Yank- 
wich, writing in 1949, and Mr. Wright, 
in 1957, are truly complementary. The 
of the text and cases is 
thoughtful and provocative. 


discussion 


If nothing else had been done, Ap- 
pendix A would have been worth the 
price of the book. For here, in one 
place, are assembled all the sections of 
the Judicial Code bearing upon this 
subject. Appendix B contains a number 
of illustrative awards and settlements 
under the act. Appendix C contains 
some otherwise unreported opinions of 
the Attorney General relating to reim- 
bursement for expenses. Appendix D is 
entitled “Pleadings and Other Forms”. 
These with a table of cases and an 
index make up the volume. 


For the lawyer seeking immediate 
help, this book will greatly assist. But 
what of the general reader? What will 
be his verdict and general reaction as 
he thinks of this gesture on the part of 
government: the many exemptions from 
the list of claims covered, the depriva- 
tion of a jury trial, and the limitation 
on the amount which can be recovered 
for attorney fees (never over 20 per 
cent of the judgment and, in the discre- 
of the court, it 
Could it be that a wise but not-too-gen- 


tion may be less). 
erous government has, in this act, given 
lip service to the waiver of sovereign 
immunity but has seen to it that it is 
not too hard hit for its derelictions? 
That, as a matter of fact, about all it 
has done has been to throw a sop to 
Cerberus? Mr. Justice Jackson thought 
so, for this is what he said, dissenting 
in the Texas City case: “The ancient 
and discredited doctrine that the King 
can do no wrong has not been uproot- 
ed; it has merely been amended to 
read ‘The King can do only little 
wrongs ” 

Taking into account the many limita- 
tions and difficulties thrown in the way, 
there are attorneys who will not accept 
this kind of litigation. Would it not be 
well for some Section or Committee of 
the Bar Association to consider this 
Act in all of its bearings to the end of 
making some recommendations to Con- 


gress? And while doing so, to consider 
the limitations that govern an attorney 
who finds himself trying to handle an 
Indian claim before the Indian Claims 
Commission? 

Cuartes H, Woops 
Tucson, Arizona 


B RIEF WRITING AND ORAL AR- 
GUMENT. Second Edition. By Edward 
D. Re. New York: Oceana Publications 
1957. $4.50. Pages 192. 

In the preface to the first edition of 
this book the author modestly explains 
that he does not purport to discuss ex- 
haustively effective brief writing and 
oral argument, but aims rather to set 
forth some of the fundamental prin- 
ciples underlying those subjects. He 
states that the book should properly be 
regarded as “an introduction to advo- 
cacy”. 

In his second edition the author has 
more effectively rearranged the orig- 
inal material, brought it up to date, 
added new material and in certain re- 
spects expanded his treatment of the 
subject matter. One of the objectives 
of his revision has been to reflect the 
abundant literature of recent years 
which in the author’s view has done 
much to awaken “the law school to the 
necessity for legal training in the art 
of forensic expression, both written 
and oral”. 


The book is divided into four parts. 
Part One is devoted to legal writing, 
and the specific treatment of that sub- 


ject, although very brief, is good. 
Throughout the book constant empha- 
sis is placed upon the need for cor- 
rect and effective expression as an in- 
dispensable professional skill, and the 
author’s suggestions for the improve- 
ment of legal writing are many and 
valuable. His own writing illustrates 
well the accuracy, brevity and clarity 
which he urges upon others. 


Part Two deals with trial briefs and 
memoranda of law; investigation of 
facts and law preliminary to their prep- 
aration; and with their form and spe- 
cific content. The trial brief under con- 
sideration is the trial brief for counsel 
prepared for the guidance of the advo- 
cate, which outlines the procedural 
steps and the material to be used and 
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presented on the trial. The memoranda 
of law dealt with fall into two cate- 
gories. The first is the office memoran- 
dum of law such as a research assistant 
in a law firm prepares for a senior for 
his information in advising a client, 
which presents, impartially, in an or- 
derly way, the law applicable to a par- 
ticular problem. The second is the 
law for the 
which, although accurately informa- 


memorandum of court 
tive, is nevertheless designed to per- 
suade the court, and which is in form 
and content a modification of an ap- 
pellate brief. 

Part Three deals with appellate brief 
writing, a subject which is accorded 
more thorough and extended treatment 
than any other which the book dis- 
cusses. Here are considered such inter- 
esting topics as: the doctrine of ju- 
dicial notice; matters jurisdictional in 
nature; the necessity for adherence to 
a definite theory of action; and the bar 
against considering new questions on 
appeal. 

Much sound suggestion and advice 
are given with respect to preparation 
for appellate brief writing and with re- 
spect to the component parts of the 
brief. The exposition is accompanied 
by numerous examples, always pointed 
and illuminating. Even the seasoned 
practitioner may profit by such re- 
minders as that a respondent’s brief 


should never be “solely defensive” or 
“apologetic in tone”, but rather an 
“affirmative document forcefully writ- 
ten”; and that “indifference or over- 


confidence, because of the success 
below may prove to be fatal on the 
appeal”. He needs also constantly to 
remember that a reply brief should not 
be filed unless necessary and should 
never be “the result of a nervous re- 
action”. 

The book concludes, in Part Four, 
with a brief but incisive treatment of 
oral argument—its preparation and 
presentation. Here are set forth, suc- 
cinctly and clearly, the cardinal prin- 
ciples, many of them in the area of 
common sense, which are essential to 
effective advocacy. 

In short, this is a useful book whose 
relative brevity is an asset rather than 
an indication of superficiality of treat- 


ment. Experienced lawyers will find it 
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valuable, at the very least, to refresh 
their appreciation of fundamentals. But 
it will appeal primarily to the young 
lawyer wise enough to realize that it is 
not only what he knows, but how well 
he knows how to use what he knows 
that really counts. By absorbing what 
the book has to teach, the young lawyer 
will avoid much trial and error, and 
make a faster and better start as he em- 
barks upon legal practice. From it he 
will acquire a sound sense of direction 
and much practical instruction in the 
important field of brief writing and 
oral argument. 
Joun A. WILson 

New York, New York 


Nor GUILTY. By Jerome Frank 
and Barbara Frank, New York: Dou- 
bleday & Co. 1957. $3.75. 

There was a time when the protec- 
tion of the innocent from wrongful 
conviction of crime was an important 
concern. It could not be too often as- 
serted that “there can be no civiliza- 
tion, no ordered life, no real progress, 
when the legal right of even the most 
obnoxious and the most unpopular citi- 
zen is not upheld against the multitude 
by the judicial tribunal and enforced 
by the whole power of the State”.' But 
this is a tremendous task for the ju- 
diciary alone and they need help. 


Now, when so many of us are agi- 
tated over the social danger of organ- 
ized gang activities and crime in the 
United States, less attention is paid 
than should be to safeguarding the 
rights of accused persons. Far too often 
the interest of the individual is sub- 
merged in the determination to reduce 


the volume of crime. 


This documented study by the late 
Judge Jerome Frank and his daughter 
Barbara presents thirty-six dramatic 
cases in which the convictions proved 
wrongful. In an unfortunately large 
number of cases the conviction was 
due to the ignorance or negligence of 





the police or private detectives, the 
over-zealousness of the prosecutors or 
the race prejudice of the jury. 

Other causes were the jury’s disap- 
proval of the past life or associations 
of the accused, the undue weight given 
to mistaken identification of the assail- 
ant by the victim and the prejudice cre- 
ated against an innocent person by a 
false alibi. In line with this a member 
of the staff of the San Francisco dis- 
trict attorney’s office informed this re- 
viewer that there are fewer chances of 
an unjust conviction if there is circum- 
stantial evidence than if there is merely 
identification of the accused by a wit- 
ness, 

In all cases, the innocence of the per- 
son convicted was later conclusively 
established but only after considerable 
time spent in the penitentiary with at- 
tendant misfortunes. Several of the ac- 
cused came within a hair’s breadth of 
execution. Often the family solvency 
has been wrecked by the expense of 
defense and the victim thrown “out of 
step” by the injustice of his convic- 
tion and the ensuing confinement. Un- 
der the circumstances, the “Sorry, old 
man!” of a pardon or a new trial and 
nol-pros resembles adding insult to in- 
jury. 

The authors detail a case of a young 
Chicagoan framed for a murder by 
bootleggers, as well as the faulty trial 
and a guiltless man’s conviction for 
rape in Denver. But perhaps the strang- 
est case involves a bank robber who 
was so miffed by the conviction of two 
men for his crime that he spoke up in 
their behalf. 

The cases are fraught with sugges- 
tions as to possible procedural im- 
provements. Here crop up the vagaries 
of the privilege against self-incrimina- 
tion, the frequent untrustworthiness of 
the eye-witness and expert testimony, 
the advantages of less restricted appel- 
late review, the overly prejudicial effect 
permitted past records and other forms 
of irresponsibility on the part of the 
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prosecution. 

The “third degree” cases exposes 
the crudeness of our civilization and 
the attitude of mind that neither statute 
nor regulation can change. The solu- 
tion seems to require a social readiness 
in which men show their zeal in the 
public service by acting as gentle- 
men and consider violence and trickery 
against a two-time offender as much 
forbidden as against a member of our 
legislature. 

The material in this book makes sen- 
sational reading, but sensational events 
can be turned into philosophy by the 
realization that each event is a part of 
a whole. But the Franks are not con- 
tent to let things rest—they show how 
the convictions could have been pre- 
vented and how they believe the court 
systems should be changed to protect 
the innocent. 


There is no question that some im- 
provements are necessary in our juris- 
prudence and criminology. All states 
should have a review by an appellate 
court on the facts as well as the law in 
cases of felony or at least in capital 
cases. It has often been suggested that 
courts of criminal appeal should have 
the power, as in England, to quash the 
conviction and order a new trial if they 
think the conviction constitutes a mis- 
carriage of justice.* Most important, 
an indemnity on a generous scale 
should be provided for one unjustly 
convicted since a pardon or release and 
a new trial after punishment is wholly 
inadequate redress. 


We dare not assume—at least with- 
out some major reforms of our methods 
of administering justice—that all in- 
nocent men will be safe from imprison- 
ment or the death chair. 


WituiaM K, CosLentz 


San Francisco, California 





1. O’Neill v. Johnson, 1 Ir. 
(1908). 

2. See Convicting the Innocent by Edwin M. 
Borchard, page 25 
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Aliens... 
deportation 

Rowoldt v. Perfetto, 355 U. S. 115, 
2 L. ed. 2d 140, 78 S. Ct. 180, 26 U.S. 
Law Week 4043. (No. 5, decided 
December 9, 1957.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Eighth Circuit. 
Reversed. 

At issue in this case was the deport- 
ability of an alien under Section 22 
of the Internal Security Act of 1950, 
64 Stat. 987, 1006, for past member- 
ship in the Communist Party. 

The petitioner was an alien who 
entered the United States from Canada 
in 1914 and has resided in this country 
almost continuously ever since. He ad- 
mitted to the Immigration Service 
hearing officer that he had joined the 
Communist Party in 1935, paid dues 
and attended meetings. He said that he 
had been a Party member for about 
a year. He also worked in a bookshop 
run by the Party for a while, but 
testified that this was the only active 
work he did for the Party. He denied 
that he had ever advocated change of 
the Government by force and violence. 
Petitioner was ordered deported, and 
both the District Court and the Court 
of Appeals held that the evidence was 
sufficient to sustain the finding that 
he was a member of the Party. The 
statute provides for the deportation of 
“Aliens who, at any time, shall be or 
shall have been members” of the Com- 
munist Party. 

The Court reversed in an opinion 
by Mr. Justice FRANKFURTER. The 
Court reaffirmed by inference its hold- 
ing in Galvan v. Press, 347 U.S. 522, 
(1954), held that, under the 
statute, alien party members are deport- 
able regardless of whether or not they 
know that the Party advocates violent 
overthrow 


which 


of the Government, but it 
distinguished this case by saying that 
it fell under one of the three “specified 
qualifications” to the rigorous pro- 
visions of the statute. The petitioner's 


Reviews in this issue by Rowland Young. 
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account of his Communist Party 
membership, said the Court, did not 
establish “the kind of meaningful 
association” with the Party at which 
the statute was directed. Petitioner’s 
unchallenged testimony, the Court 
pointed out, indicated that “the domi- 
nating impulse to his ‘affiliation’ with 
the Communist Party may well have 
been wholly devoid of any ‘political’ 
implications”. The Court added that 
the “differences on the facts between 
Galvan v. Press, supra, and this case 
are too obvious to be detailed”. 

Mr. Justice HARLAN wrote a dissent- 
ing opinion in which Mr. Justice 
Burton, Mr. Justice CLARK and Mr. 
Justice WHITTAKER joined. The dissent 
argued that the Court’s decision could 
not be reconciled with Galvan v. Press. 
The record on the point of conscious 
membership in the Party as a political 
organization was at least as strong as 
the the the 
dissent declared, and the petitioner 
clearly met the test, set forth in that 
case, of joining the Communist Party 


record in Galvan case, 


of his own free will, knowing it to be 


a “distinct and active political or- — 


ganization”. 

The case was argued by David Rein 
and Joseph Forer for petitioner and by 
Oscar H, Davis for respondent. 


Commerce... 
competing carriers 

Schaffer Transportation Company V. 
United States, 355 U. S. 83, 2 L. ed. 
2d 117, 78 S. Ct. 173, 26 U. S. Law 
Week 4039. (No. 20, decided December 
9, 1957.) On appeal from the United 
States District Court for the District of 
South Dakota. Reversed and remanded. 

This was an appeal from the District 
Court’s refusal to set aside an order 
of the Interstate Commerce Commission 
denying the appellants’ petition for a 
certificate of convenience and necessity 
to transport granite by truck from 
Grant County, South Dakota, to va- 
rious new points in Vermont and to 
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the Midwest and 
South. At present, the only service 
available to petitioner’s shippers is by 
rail. The Supreme Court reversed and 
remanded the case to the District Court 
with instructions. 

The Cuter Justice, who delivered 
the Court’s opinion, pointed out that 
the duty of the Commission was to 
carry out the National Transportation 
Policy as formulated by the Congress. 
The Court said that the Commission 
had based its denial of the certificate 
on a finding that the existing rail 


several states in 


service was “reasonably adequate” al- 
though not as cheap as the motor 
carrier service would be. The Court 
declared that the Commission had 
failed to evaluate the “inherent ad- 
vantages” of the motor service, as 
required by the National Transporta- 
tion Policy, and had failed to consider 
whether certification of a motor carrier 
would be “unduly prejudicial” to the 
existing carriers and whether on the 
balance the public interest would be 
better served by the additional com- 
petitive service. 

The Court also thought that the Com- 
mission’s the 
National Policy in 


ignoring the motor carriers’ “inherent 


denial ran counter to 


Transportation 


advantage” of being able to operate at 
lower rates than the railroads. 

Mr. Justice FRANKFURTER wrote a 
separate opinion in which he took the 
position that Congress had given the 
Commission considerable scope to ex- 
ercise its judgment in cases of this type 
which was not to be displaced by “a 
court’s independent judgment under 
the guise of judicial review”. 

The case was argued by Peter T. 
Beardsley for appellants and by Charles 
H. Weston, H. Neil Garson and Amos 
M. Mathews for appellees. 


Communism... 
contempt of court 
Yates v. United States, 335 U. S. 66, 
2 L. ed. 2d 95, 78 S. Ct. 128, 26 U. S. 
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Law Week 4017. (No. 2, decided 
November 25, 1957.) On writ of 
certiorari to the United States Court of 
Appeals for the Ninth Circuit. Con- 
viction affirmed, but sentence vacated 
and cause remanded. 

The petitioner was an officer of the 
Communist Party, one of thirteen 
defendants indicted and convicted in a 
Federal District Court of conspiracy to 
violate the Smith Act. This case was 
one of criminal contempt committed 
when the petitioner refused to answer 
eleven questions relating to whether 
certain persons were members of the 
Communist Party. 

Petitioner had taken the stand to 
testify on her own behalf on June 26, 
1956. On that date she refused to 
answer four questions about the Party 
membership of one of her co-de- 
. . [That] is a 


question which, if I were to answer, 


fendants, saying, “ 


could only lead to a situation in which 
a person could be caused to suffer the 
.” She added, “How- 


ever many times I am asked and in 


loss of his job. . . 


however many forms, to identify a 
person as a communist, I can’t bring 
myself to do it... .” The judge forth- 
with adjudged her guilty of civil con- 
tempt and she was committed to jail 
during the rest of the trial. On June 
30, she refused to answer eleven other 
questions that related to the identity of 
members of the Communist Party. 
After the trial ended, the judge found 
her guilty of eleven separate criminal 
contempts for her refusal to answer the 
questions put to her on June 30. She 
was sentenced to imprisonment for one 
year for each contempt. The judgment 
was affirmed by the Court of Appeals. 
The Supreme Court affirmed the con- 
viction, but held that only one 
contempt had been committed, and it 
vacated the sentences. Mr. Justice 
CLARK delivered the Court’s opinion. 
The Court dismissed a contention 
that the trial judge had imposed the 
criminal contempt sentences to coerce 
her into answering rather than to 
“vindicate the authority of the court”. 
The judge had acted under Rule 35 of 
the Federal Rules of Criminal Pro- 
cedure, the Court noted, and had ex- 
pressly stated that should she answer 
the questions it “would have no effect 


” 


upon this proceeding. . . . 





Review of 





In holding that only one contempt 
had been committed, the Court said 
that her statement on June 26, “carved 
out an area of refusal” and her later 
recalcitrance to answer questions fell 
within that area. The Court ruled how- 
ever that, although there was but one 
contempt, it was a continuing one, and 
the imposition of the sentence for civil 
contempt on June 26 was no bar to 
criminal punishment for her continued 
refusal to testify. 

The Court vacated the sentences and 
remanded, however, since the trial 
court’s judgment as to the proper 
penalty might have been affected by 
the view that eleven separate contempts 
had been committed. 

Mr. Justice BuRTON noted that he 
thought that the petitioner had com- 
mitted at least nine contempts, but “in 
view of all the circumstances” he joined 
in the judgment of the Court. 

There was a dissenting opinion 
written by Mr. Justice DoucLas in 
which the Cuter Justice and Mr. 
Justice Biack joined. The dissent 
called the case “a shocking instance of 
the abuse of judicial authority”, and 
took the position that it was a trans- 
parent attempt on the part of the 
Government to multiply offenses. 

The case was argued by Leo Branton, 
Jr., for petitioner and by Philip R. 
Monahan for respondent. 


Criminal law... 
right to counsel 
Moore v. Michigan, 355 U. S. 155, 
2 L. ed. 2d 167, 78 S.Ct. 191, 26 U. S. 
Law Week 4023. (No. 42, decided 
1957.) On writ of 


certiorari to the Supreme Court of the 


December 9, 


State of Michigan. Reversed and re- 
manded. 

This decision overturned a_nine- 
teen-year-old conviction and awarded 
a new trial for a prisoner who had 
pleaded guilty to murder. The Court 
held that the petitioner had not in- 
telligently waived his right to counsel. 

The petitioner, who was serving a 
life sentence, filed a motion for a new 
trial in 1950, basing his plea on the 
fact that he did not have the assistance 
of counsel in 1938 when he pleaded 
guilty. At the time of the murder, 
petitioner, a Negro, was seventeen and 
had a seventh-grade education. The 


Recent Supreme Court Decisions 





Michigan Circuit Court denied his 
motion for a new trial, and the state’s 
Supreme Court affirmed. 

Mr. Justice BRENNAN delivered the 
opinion of the Supreme Court of the 
United States. The petitioner’s plea 
of guilty had been accepted by the trial 
court after a conference between the 
prisoner and the judge. 

In reversing the conviction, the 
Court pointed out that the record 
showed two possible defenses: insanity 
and mistaken identity, and noted that 
the proceedings to determine the degree 
of murder, upon which the severity of 
the sentence depended, were complex. 
The Court declared that the petitioner’s 
statement in 1938 that he did not want 
counsel, that all he wanted was “to 
have it all over with” may have been 
influenced by a sheriff’s insinuation to 
him that there were threats of mob 
violence and that the prisoner might be 
in danger if he remained in the juris- 
diction. The Court concluded that the 
petitioner had met the burden of 
proving that his plea of guilty was 
invalidly accepted since it had been 
obtained without the benefit of counsel 
to which he was constitutionally 
entitled. 

Mr. Justice Burton, joined by Mr. 
Justice FRANKFURTER, Mr. Justice 
CiarK, and Mr. Justice HARLAN, 
dissented. The dissent read the record 
as showing that the petitioner, in re- 
fusing counsel, had acted “freely, in- 
telligently, and understandingly” and 
it argued that the judgment of the state 
courts should stand. 

The case was argued by William H. 
Culver for petitioner and by Samuel 
J. Torina for respondent. 


Evidence... 
telephone 
communications 

Rathbun v. United States, 355 U. S. 
107, 2 L. ed. 2d 134, 78 S. Ct. 161, 26 
U.S. Law Week 4042. (No. 30, decided 
December 9, 1957.) On writ of 
certiorari to the United States Court of 
Appeals for the Tenth Circuit. Af- 
firmed. 

The issue in this case was the ad- 
missibility in a federal court of the 
testimony of a police officer who 
listened to an interstate telephone con- 
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versation at the request of the sub- 
scriber. The Court ruled that the 
policeman’s testimony as to the con- 
versation was admissible. 


The petitioner was convicted of 
violations of 18 U.S.C. 875(b) and 
(c) for transmitting interstate a com- 
munication threatening the life of one 
Sparks. At Sparks’ request, the police 
in Pueblo, Colorado, listened in on a 
conversation over the telephone be- 
tween Sparks and the petitioner, who 
was calling from New York. The police 
listened on an extension telephone, a 
regular connection, previously placed 
and normally used, not specially in- 
stalled equipment. At the trial in a 
federal court, the Pueblo police testi- 
fied over objection that during the con- 
versation the petitioner had threatened 
Sparks’ life. The Court of Appeals 
affirmed the conviction. 


The Cuter Justice wrote the opinion 
of the Supreme Court affirming. The 
decision turned upon the proper inter- 
pretation of Section 605 of the Federal 
Communications Act which provides 
that “no person not being authorized 
by the sender shall intercept any com- 
munication and divulge the existence, 
contents, substance, purport, effect, or 
meaning” of telephone communications. 
The Court reasoned that one element 
essential to a violation of Section 605, 
interception, had not taken place. The 
Court said that common experience 
indicated that telephone 
number may cause the bell to ring in 


calling a 


more than one instrument, and either 
party to the conversation takes the risk 
that the other may have an extension 
phone and may allow another to over- 
hear the conversation. The Court point- 
ed to the further provision of Section 
605 that “no person not being entitled 
thereto shall receive or assist in re- 
ceiving any interstate or foreign com- 
munication by wire or radio me 
From this, the Court inferred that one 
entitled to receive the communication 
might use it for his own benefit. “The 
communication itself is not privileged, 
and one party may not force the other 
to secrecy merely by using a tele- 
phone” the Court stated. 

In a dissenting opinion, Mr. Justice 
FRANKFURTER, joined by Mr. Justice 
Douc.as, argued that the statute clearly 
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forbade divulgence of the conversation. 
The dissent pointed to the words “no 
person not authorized by the sender”, 
to wit, the petitioner, to justify its view 
of the case. 

The case was argued by Thomas K. 
Hudson for petitioner and by John F. 
Davis for respondent. 


Evidence... 
wire-tapping 
Benanti v. United States, 355 U. S. 
96, 2 L. ed. 2d 126, 78 S. Ct. 155, 26 


U. S. Law Week 4045. (No. 231, 
decided December 9, 1957.) On writ 


of certiorari to the United States Court 
of Appeals for the Second Circuit. 
Reversed. 

the Court re- 
emphasized its stand against allowing 


In this decision, 
the use of evidence obtained by wire- 
tapping in federal courts, and the 
language of its opinion casts doubt 
upon the validity of state statutes which 
permit state and local police officers 
to engage in wiretapping under judicial 
supervision. 

The petitioner was convicted in a 
federal court of the illegal possession 
and transportation of distilled spirits 
without tax stamps, a violation of 28 
U.S.C. $$ 5008(b) (1), 5642. He was 
apprehended by the New York police, 
who, suspecting a narcotics law viola- 
tion, used a wiretap on a telephone to 
obtain information about his move- 
ments. The New York police acted 
under the authority of a warrant ob- 
tained in accordance with state law. 
The local police, finding no evidence 
of narcotics, turned him over to federal 
authorities when they found eleven 
cans of alcohol without the tax stamps 
required by federal law. Petitioner 
moved to suppress the evidence, but 
was convicted. The Court of Appeals 
affirmed. 

The the 
Court, written by the Cuter Justice, 


does not reach the constitutional argu- 


unanimous opinion of 


ments made by the petitioner. Instead, 
the Court reverses the conviction on 
the theory that Section 605 of the 
Act 
the practice of wiretapping and the 


Federal Communications forbids 
fact that federal officers did not even 
know of the wiretap is immaterial. 
This was a federal conviction, brought 






about in part by violation of a federal 
law, in a case in a federal court, the 
opinion declares. 

The respondent argued that the wire- 
tapping here was not a violation of 
Section 605 because it was authorized 
by the State of New York, but the Court 
would have no part of this contention. 
The 


a comprehensive scheme for the regula- 


Federal Communications Act is 


tion of interstate communication, the 
Court noted, and Congress “did not 
mean to allow state legislation which 
would contradict that section and that 
policy [of the statute].” 

The case was argued by George J. 
Todaro for petitioner and by John F. 
Davis for respondent. 


Labor Law... 
discrimination 

Conley v. Gibson, 355 U. S. 41, 
2 L. ed. 2d 80, 78 S. Ct. 99, 26 U. S. 
Week 4013. (No. 7, 
1957.) On writ of 
certiorari to the United States Court of 
Appeals for the Fifth Circuit. Reversed 
and remanded. 


Law decided 


November 18, 


This was a suit against their union, 
brought in a federal district court by 
Negro members of the Brotherhood of 
Railway Clerks to 
compel the Brotherhood to represent 
fairly. The petitioners were 
members of Local 28, the designated 
bargaining unit for the employees of 
the Texas and New Orleans Railroad 
at its Houston Freight House. The rail- 
road, the complaint alleged, had pur- 
ported to abolish forty-five jobs held 


and Steamship 


them 


by the petitioners or other Negroes; in 
fact, the jobs were not abolished but 
filled by The 


complaint went on to allege that the 


instead were whites. 
union did nothing to protect the ousted 
Negroes against this discrimination in 
spite of repeated pleas. 

The Brotherhood’s officers moved to 
that the 
National Railroad Adjustment Board 
had exclusive jurisdiction over the 


dismiss on the grounds 


controversy, that the railroad was an 
indispensable party to the suit and had 
not been joined, and that the complaint 
failed to state a claim upon which relief 
could be granted. The District Court 
agreed that the Railroad Adjustment 
Board had exclusive jurisdiction and 











federal 
urt, the 


1e wire- 
tion of 
horized 
e Court 
tention. 
Act is 
regula- 
on, the 
lid not 
. which 
nd that 


orge J. 
John F. 


S. 41, 
© U. 5. 
decided 
writ of 
Jourt of 
‘eversed 


- union, 
ourt by 
hood of 
tks to 
spresent 
$s were 
‘ignated 
yees of 
‘ailroad 
‘he rail- 
ad pur- 
bs held 
roes; in 
hed but 
*s. The 
hat the 
> ousted 
ation in 


oved to 
at the 

Board 
ver the 
was an 
and had 
mplaint 
+h relief 
t Court 
ustment 
on and 











dismissed. The 
affirmed. 


The opinion of the Supreme Court 


Court of Appeals 


reversing was delivered by Mr. Justice 
Biack. The Court took the position 
that, since the Railway Labor Act, by 
its own terms, applies only to “disputes 
between an employee or group of 
employees and a carrier or carriers’, 
the Adjustment Board had no juris- 
diction to protect union members from 
discrimination by the union’s officers. 
The contract between the union and 


the railroad, the Court said, was “at 


most, only incidentally involved in 


resolving this controversy between 
petitioners and their bargaining agent”. 
The Court could also find no reason 
to hold that the railroad was an indispen- 
sable party. “This is not a suit, direct- 
ly or indirectly, against the Railroad” 
it said. “No relief is asked from it and 
there is no prospect that any will, or 
can be granted which will bind it”. 
Finally, the Court pointed to other 


decisions holding that ‘he Act prohibits 


Train Travel to the 
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discrimination in represeniation of em- 
ployees by a union because of race. 
“The bargaining representative’s duty 
not to draw ‘irrelevant and invidious’ 
distinctions among those it represents 
does not come to an abrupt end... 
with the making of an agreement be- 
tween union and employers. Collective 
bargaining is a continuing process” the 
Court declared. 

The case was argued by Joseph C. 
Waddy for petitioners and by Edward 
J. Hickey for respondents. 


1958 Annual Meeting in Los Angeles 


The Santa Fe Railroad has assigned 
to the American Bar Association sev- 
eral of its most modern, lightweight 
and streamlined Pullmans on one of 
its fine trains from Chicago on August 
If the demand 
warrants, a special section of the train 


21 to Los Angeles. 


will be operated for our exclusive use. 

Also a few Pullman cars will start 
in New York City and Washington, 
D. C., and travel over Eastern lines to 
Chicago where they will depart over 
the Santa Fe on the same train with 
the other American Bar Association 
group. 

There will be a one-day stopover en 
route at the ever-popular and awe- 
inspiring Grand Canyon in Arizona. 
\ motor trip to several vantage points 
along the rim of the vast Canyon with 
its ever-changing color and moods 
offers dramatic opportunities for pic- 
ture taking. 

The arrival in Los Angeles will be 
at noon on Sunday, August 24, permit- 
ting plenty of time to become settled 
before the busy days ahead. 

The Return Trip 

Early on Saturday, August 30, you 

will entrain for a daylight ride to 


majestic Yosemite National Park and 
the beautifully appointed Ahwahnee 
Hotel, which commands a wonderful 
view of the floor of the valley. You 
stay at the Ahwahnee for two nights, 
your time to be devoted to leisurely 
relaxation and an exciting sightseeing 
program. 

From Yosemite, you travel by motor 
and rail to the bustling, alive City of 
San Francisco with its magnificent Bay, 
steep hills, famous bridges and delight- 
ful restaurants. Here you will stay for 
two nights and one full day. Again 
your time will be divided between en- 
tertaining sightseeing and leisure hours 
for shopping or activity of your choice. 

Then on the morning of September 3, 
you board the vista-domed California 
Zephyr for the homebound trip to 
Chicago and the East. The daylight 
ride through the Feather River Canyon 
and Colorado Rockies is a fitting climax 
to any California visit. The train will 
arrive in Chicago at 1:30 P.M. on 
September 5. 

Schedule and Cost 

You may elect to travel with the 
train party for the complete round trip 
or, if you prefer, you may join the 


(For post-meeting tour to Hawaii, see next page ) 


group in Chicago and travel only as 
far as Los Angeles. Or you may join 
the party at Los Angeles for the return 
trip only. 

The trip will operate on an all- 
expense basis including first class rail 
fares and Pullman accommodations of 
your selection. All meals will be in- 
cluded from Chicago to Los Angeles 
and from Los Angeles to Chicago, 
except the time spent in San Francisco. 
All the scheduled sightseeing trips are 
included in the cost as well as superior 
lodging at Yosemite Park and San 
Included also are special 
activities, transfers and the services of 


Francisco. 


a competent, congenial tour manager. 
The operational arrangements for this 
trip have been completed by the Amer- 
ican Express World Travel Service. 
The per capita cost on the basis of two 
to a bedroom will approximate $460.00 
per person, but complete details, exact 
costs and specific itinerary are out- 
lined in an attractive brochure. Write 
to 

W. M. Moloney 

Harvey R. Mason Travel Company 

Professional Building 


Old Orchard, Skokie, Illinois 
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The Los Angeles Annual Meeting 
again offers the opportunity of a life- 
time to include a visit to the tropical 
Hawaiian Islands in your travel plars. 
You may choose to travel to the Islands 
(a) round trip by first class air service, 
or (b) round trip by sea, or (c) one 
way by air to Honolulu, returning by 
sea aboard the palatial S. S. Matsonia. 

All three trips offer excellent hotel 
accommodations and include a spec- 
tacular tour of the Outer Islands of 
Kauai and Hawaii, as well as a stay in 
the Royal Hawaiian Hotel on Waikiki 
Beach in Honolulu. Lodging at the 
Royal Hawaiian will be European Plan 
(no meals), but meals are included on 
the trips to the Outer Islands. First 
class passage and all meals are in- 
cluded aboard the Matson Lines; air 
transportation will also be first class. 
There will be special local programs, 
including a luau, or Hawaiian feast, 
to keep you pleasantly occupied. 

Hawaiian Holiday Air Tour: thirteen 
days from Los Angeles. This first-class 
air holiday trip leaves Los Angeles at 
the close of the Annual Meeting and 
arrives in Honolulu the following 
morning. Lodging will be at the Royal 
Hawaiian Hotel, European Plan (no 
meals). A well-balanced program of 
leisure and planned activity has been 
arranged. One of the highlights of the 
trip will be the three-day visit to the 
Outer Islands of verdant Kauai and 
Hawaii, the largest in the Territory. 
Meals are included on the Outer Island 
trips. The cost will be approximately 
$673.00 per person, plus tax. 

Hawaiian Holiday Sea Tour: seven- 
teen days—from Los Angeles. A relax- 
ing trip by Matson luxury liners both 
ways between Honolulu and the main- 
land, Ten sun-drenched days of care- 
free shipboard activity are yours, plus 
seven exciting days in Honolulu and 
the Islands of Kauai and Hawaii. You 
will enjoy the lazy luxury of the Royal 


170 American Bar Association Journal 


American Bar Association Hawaiian Holiday 


Hawaiian Hotel on Waikiki Beach, the 
lush beauty of Kauai and the many 
places of interest on the Island of 
Hawaii. The cost will vary according 
to steamer accommodations and range 
from $539.00 upward, plus tax. 
Hawaiian Holiday Air and Sea Tour: 
eighteen days—from Los Angeles. You 
may fly to Honolulu and return on the 
new modern S. S. Matsonia. The Royal 
Hawaiian Hotel will provide excellent 
accommodations and you will visit the 
exotic islands of Kauai and Hawaii. 
The cost of this trip, too, will vary 





according to the type of steamer ac- 
commodations chosen and begins at 
$667.00, plus tax. 

The details have been completed by 
the American Express Company. Re- 
quests for reservations and a brochure 
fully descriptive of the Hawaiian holi- 
days, giving the full itinerary, detailed 
costs and other information, may be 
obtained by writing 

W. M. Moloney 
Harvey R. Mason Travel Co. 
Professional Building 


Old Orchard, Skokie, Illinois 
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What’s New in 


The current product of courts, 


departments and agencies 


Admiralty Law .. . 
division of damages 

Although feeling compelled to follow 
it, the Court of Appeals for the Third 
Circuit has strongly criticized the 
United States admiralty doctrine that 
property damage must be equally di- 
vided when both ships are at fault in 
a collision, regardless of the degree of 
fault of either. 

The Court was considering a case in 
which the negligence of one vessel was 
gross and that of the other rather 
minor and technical. Reluctantly, the 
Court affirmed the district judge’s 
equal division of damages. “How much 
better it would be to apply, in cases 
where it is feasible to do so, a rule of 
comparative fault analogous to that 
now applied in the admiralty in cases 
of personal injuries”, the Court stated. 

The Court explained that the United 
States stands virtually alone in ad- 
herence to the equal-division rule. The 
Supreme Court took it from English 
admiralty law in 1854 in The Schooner 
Catherine v. Dickinson, 58 U.S. 170, 
but Great Britain, along with almost 
all other maritime nations, has long 
since adhered to the Brussels Maritime 
Convention of 1910, which provides 
for a comparative fault rule. 

In an effort to soften the harshness 
of the equal-division rule the courts in 
some cases have glozed or ignored the 
minor fault. But to apply one unjust 
rule to correct another is not to pro- 
mote justice, the Court declared. Aban- 
donment of the rule, however, it con- 
cluded, is not within the power of an 
“inferior” court to accomplish. 

(Tank Barge Hydrade, Inc. v. Tug 
Gatco New Jersey, United States Court of 
Appeals, Third Circuit, December 2, 1957, 
Maris, J.) 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 


the Law 








Antitrust Law... 
gasoline and doctors 

Two federal courts of appeals have 
dealt recently with two civil treble- 
damage antitrust suits. 

In one the Court of Appeals for the 
Ninth Circuit reversed and sent back 
for a new trial a case which had re- 
quired more than three months to try 
and in which there were seventy-two 
witnesses, 7,701 pages of record and 
1,088 exhibits. The reversal was caused 
by the trial court’s admission of mem- 
oranda and writings as business rec- 
ords, under 28 U.S.C.A. $1732. 

The plaintiff, a Seattle cut-rate retail 
gasoline dealer, brought the action 
against seven major oil companies, 
charging that by means of a price 
conspiracy they refused to deal with 
him and thereby forced him out of 
business. The jury returned a verdict 
of $80,000, which was trebled to $240,- 
000, and attorneys’ fees of $40,000. 

The Ninth Circuit found there was 
enough evidence for the jury’s decision 
that the companies had concertedly re- 
fused to deal with the plaintiff and that 
their refusal was the result of an agree- 
ment, combination or conspiracy. As 
to the admission of evidence, however, 
the Court declared that many of the 
writings did not qualify under the 
business records provision. It pointed 
out that several of the admitted ex- 
hibits did not pertain to something in 
which the writer’s business-employer 
(the major oil companies) was a direct 
participant, that several contained ex- 
pressions of opinions and conclusions, 
that some were not made in the course 
of the writer's duty as an employee, 
and that there was no foundation as to 
some of the writings that they were a 
part of a systematic business proce- 
dure. For these reasons the Court con- 
cluded that many of the exhibits were 
not properly admissible under $1732. 


(Standard Oil Company of California 
v. Moore, United States Court of Appeals, 
Ninth Circuit, November 6, 1957, Ham- 
ley, J.) 
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In the other case an Arkansas doctor 
commenced an antitrust suit for treble 
damages against a county medical so- 
ciety and several of its members, alleg- 
ing that he had been arbitrarily denied 
membership in the society, which action 
resulted in economic harm to his 
practice. 

The District Court dismissed the com- 
plaint and the Court of Appeals for the 
Eighth Circuit affirmed. It noted that 
the complaint charged no economic 
burden on the public nor that the re- 
jection of the application for member- 
ship resulted in the raising or fixing of 
medical fees. The Court declared, 
moreover, that the practice of a pro- 
fession, as disclosed by the complaint, 
at least, is neither trade nor commerce 
within the meaning of the antitrust 
laws. 

“Plaintiff has not been prevented 
from practicing his profession”, the 
Court said, “but in the final analysis 
his complaint is that he could practice 
it more profitably but for the acts of 
the defendants. The Sherman Antitrust 
Act was not primarily to protect the 
individual but to protect the general 
public economically, and a_ private 
party may not recover under the act 
unless there has been an injury to the 
general public economically.” 

(Riggall v. Washington County Med- 
ical Society, United States Court of Ap- 
peals, Eighth Circuit, November 15, 1957, 
Gardner, J., 249 F. 2d 266.) 


Civil Procedure .. . 
service and jurisdiction 


When one claimant to a chose has 
secured personal service on the obligor 
but not on the other claimant, does a 
court have jurisdiction to enjoin pay- 
ment by the obligor to the second 
claimant and to appoint a receiver to 
collect the chose pending final disposi- 
tion of the rights of the claimants? The 
Supreme Court of California has an- 
swered this question affirmatively. 


The cases were class actions by 
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What’s New in the Law 


groups of motion picture and recording 
musicians complaining that their col- 
lective bargaining agent, the American 
Federation of Musicians, had violated 
its duty to them by entering into an 
agreement under which certain royalty 
and television re-use payments were 
paid to a trustee, who is authorized to 
spend the funds to promote public 
knowledge and appreciation of music. 
The musicians claimed that this was 
an unlawful diversion of money belong- 
ing to them. 

They sought a declaration of in- 
validity of the agreement with the 
trustee and of their right to the pay- 
ments. Additionally, they asked for 
damages from the union. Preliminarily, 
however, they moved for an injunction 
stopping the payments to the trustee 
and for the appointment of a receiver. 
They got personal service on the union 
and the employers, but the trustee was 
served only by delivery of the com- 
plaint and motion papers in New York, 
the state of his residence. Without per- 
sonal service in California on the 
trustee, the lower court declined to 
issue the injunction and appoint the 
receiver. 

Reversing, the Supreme Court of 
California ruled that jurisdiction ex- 
isted for the purposes of the motion 
because of the multiple contacts of the 
parties and the funds with California. 
The Court pointed out that the forum 
was convenient and that the employ- 
ment for which the payments were 
made occurred in California. In fair- 
ness, the Court declared, the plaintiffs 
should be able to reach the fund before 
it is removed from the state. It noted 
that this concept of fairness extended 
also to the union and the employers in 
that, if the California courts were able 
to determine the trustee’s disputed 
claim, they would be protected from 
suits in two jurisdictions and a possible 
double liability. 

The Court stated by way of analogy 
that local contacts and over-all fairness 
have altered older legal concepts of 
jurisdiction regarding the power to tax 
intangibles, jurisdiction over foreign 
corporations, jurisdiction to adjudicate 
trust obligations and personal jurisdic- 
tion over individuals under statutes 
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providing for personal service outside 
the state of the forum. 
(Atkinson v. Superior Court, Supreme 


Court of California, November 5, 1957, 
Traynor, J., 316 P. 2d 960.) 


Contracts... 
retirement plan 


An attack on the legality of the J. C. 
Penney Company profit-sharing retire- 
ment plan for managerial employees 
has failed in the Court of Appeals for 
the Ninth Circuit. 


The plaintifis contended that the 
plan in effect was a wagering contract, 
lottery or tontine contract prohibited 
by the laws of New York, under which 
the case had to be decided. The main 
thrust of their objection was directed 
toward the feature of the plan under 
which retired employees receive Pen- 
ney stock in accordance with a formu- 
la, but employees who leave their jobs 
or are discharged before attaining re- 
tirement age are not entitled to stock. 
The result of this, the plaintiffs claimed, 
was that the retirement plan was a sort 
of gamble or lottery in which partici- 
pants were entitled to receive stock 
according to the number of eligible 
employees who either stayed on the job 
until retirement age or survived until 
then. The tontine feature was alleged 
to be that the amount of stock available 
for retired employees would depend 
upon how many reached that goal. The 
plaintiffs claimed that the stock award 
plan was void and that the trustee held 
the stock under a resulting trust for 
the benefit of those whose contributions 
and earnings were used for its pur- 
chase. 

The Court dismissed the argument 
that the retirement plan was an illegal 
tontine; it held that the word was a 
word of art relating only to the in- 
surance field and that since there were 
no insurance features to the retirement 
plan, the argument was not applicable. 
The element of chance involved in the 
possible discharge or withdrawal of 
participants in the plan was not such 
a “lot” or “chance” as contemplated in 
the anti-gambling statutes of New 
York, the Court ruled. 

The Court further found that the 
plan was fair. While older employees, 
who would be required to retire early 





in the plan, receive more stock than 
younger employees, the Court pointed 
out that this was offset by the accumu- 
lation of greater credits by the younger 
employees. 

(Wells v. J. C. Penney Company, Unit- 
ed States Court of Appeals, Ninth Circuit, 
November 20, 1957, Lindberg, J.) 


Criminal Law... 
defense depositions 

The United States District Court for 
the Northern District of California has 
told the Government that either it must 
issue a passport to a defense attorney 
to go to China to take depositions or 
suffer the dismissal of an indictment 
against three persons charged with en- 
gaging in seditious activities intended 
to affect adversely the Armed Forces 
during the Korean War. 


The defendants are the editor and 
two staff members of the Chinese 
Monthly Review, which was published 
in Shanghai during the Korean War. 
In general, the thirteen-count indict- 
ment charges the defendants with con- 
spiring to circulate in the United 
States, through this publication, false 
statements and reports to the effect that 
the United States was the aggressor in 
the war, that it had employed bacteri- 
ological warfare, that it had stalled 
and disrupted the peace talks and the 
armistice and that it had misstated 
United States casualties. 

Through a series of affidavits the 
defendants’ attorneys presented their 
contention that it is essential to an 
adequate defense that the depositions 
of a number of persons in China and 
North Korea be taken in order to 
attempt to prove that the publications 
were true, or that the defendants did 
not have the necessary criminal intent. 
But here the thorn entered the case. 
The United States refused to issue a 
passport to the defense attorney be- 
cause of its policy of non-recognition 
of the present regime in China. 

The defense then sought a ruling on 
its motion for an order that the State 
Department be directed to validate the 
defense attorney’s passport for travel 
to China or in the alternative to dismiss 
the indictment on the ground that the 
Government was unconstitutionally de- 
nying the defendants their rights to 
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compulsory process and effective as- 
sistance of counsel. 

Emphasizing that the defendants had 
clearly shown that Chinese and North 
Korean witnesses were available and 
willing to make depositions, the Court 
ruled that the United States has a 
choice: either adhere to its policy of 
non-issuance of passports to China or 
decide that it is more important to 
prosecute the case. The Court then 
entered an order that the indictment 
would be dismissed unless the attor- 
ney’s passport is validated for travel 
to China and North Korea within 
thirty days. 

The Court declared that the defend- 
ants have the right to present evidence 
that the statements alleged to have been 
made and circulated by them were not 
false and not published or circulated 
with criminal intent. Without being 
afforded the physical means of obtain- 
ing this evidence, which means could 
be afforded by the prosecution, the 
Court continued, the “rights granted by 
the Constitution become meaningless”. 

(U.S. v. Powell, United States District 
Court, Northern District of California, 
November 1, 1957, Goodman, J.) 


Immigration .. . 
affidavit of support 

The athidavit of support required for 
entrance of an immigrant to the United 
States is not a binding contract under 
which a governmental unit may sue as 
a third-party beneficiary, according to 
the City Court of the City of New York. 

The suit was commenced by the 
California Department of Mental Hy- 
giene against persons who had in 1948 
furnished an affidavit of support with 
regard to an immigrant they later 
abandoned financially and who became 
a patient in a California mental hos- 
pital from 1951 to 1955. California 
sought to recover the hospital charges 
incurred. 

The affidavit of support long has 
been required by the State Department 
for visas to enter the United States. 
The requirement springs from §3 of 
the old Immigration Act of 1917, 
which is now substantially £212(a) 
(15) of the Immigration and National- 
ity Act. This section simply states that 


an alien who is “likely at any time to 





become public charge” shall not be 
eligible to receive a visa. From this 
statutory provision the State Depart- 
ment has devised the affidavit-of-sup- 
port requirement. 

In disposing of California’s conten- 
tions, the Court ruled that the affidavit 
amounted to no more than a moral 
obligation and did not rise to the dig- 
nity of an enforceable contract. This 
interpretation was supported, the Court 
said, by like interpretations published 
by the State Department. 

(Department of Mental Hygiene of 
California v. Renel, City Court of City of 
New York, Special Term, New York 
County, October 1, 1957, Silverman, J., 


167 N.Y.S. 2d 22.) 


Segregation ... 
compliance 

In one of the original cases making 
up the School Segregation Cases, 347 
U.S. 483, the Court of Appeals for the 
Fourth Circuit has told the school 
board that it must make “a prompt 
and reasonable start” toward compli- 
ance with the Supreme Court’s decision 
and has instructed the District Court to 
fix a time limit for compliance. 

The district judge had declined to 
spell out a time limit because of public 
opposition to such an order, racial ten- 
sion prevailing in the community and 
the possible closing of the schools un- 
der Virginia statutes if the order were 
entered and enforced. But none of 
these considerations warrant a con- 
tinued denial of clear constitutional 
rights, the Court concluded. 

Noting that more than a year and a 
half had passed without any steps by 
the school board to comply, the Court 
declared that the time has “unques- 
tionably come to say plainly to the 
defendants that they must comply with- 
out further delay”. 

But the Court offered some ameliora- 
tive suggestions. The board is not re- 
quired to mix white and Negro chil- 
dren, it said, but only to abolish the 
requirement of segregation, and there 
would be no violation if children of 
different races voluntarily attended dif- 
ferent schools. Neither would it be 
necessary, the Court continued, for the 
board to eliminate segregation “at once 
with respect to all grades in the 
schools”. 


What's New in the Law 





(Allen v. County School Board of 
Prince Edward County, United States 
Court of Appeals, Fourth Circuit, No- 
vember 11, 1957, per curiam.) 


Taxation ... 
state tax deductions 

The executors of the William Nelson 
Cromwell will have been denied chari- 
table deductions on their federal estate 
tax return for bequests to the New 
York County Lawyers’ Association, 
The Association of the Bar of the City 
of New York and the New York State 
Bar Association. 

The United States District Court for 
the Southern District of New York 
based its decision on a conclusion that 
the “organizations exist primarily to 
benefit members of the legal profes- 
sion, and to provide a method whereby 
their views and recommendations as a 
body on legislation of various kinds is 
made known to the legislators”. 

The Court noted that the charitable 
deduction from gross estate is allowed, 
under I.R.C. §812(d) (1939 Code), 
for transfers “to or for the use of any 
corporation organized and operated 
. charitable, scien- 
tific, literary or educational purposes 

. no substantial part of the activities 
of which is carrying on propaganda, or 


exclusively for . . 


otherwise attempting to influence legis- 


” 


lation. ... 


Conceding that a “considerable part” 
of the associations’ purposes and op- 
erations comply with the statute, the 
Court felt that their basic character 
was not “exclusively” for such pur- 
poses. Of particular importance to the 
Court were the organizations’ attempts 
to influence legislation. 

The Court, however, did permit a 
deduction of a bequest to a foundation 
which the testator had established by 
an inter vivos trust and whose only 
activity has been contributions to the 
New York County Lawyers’ Associa- 
tion for library purposes. 

(Dulles v. Johnson, United States Dis- 
trict Court, Southern District of New 


York, September 30, 1957, Noonon, J., 
155 F. Supp. 275.) 


Trademarks ... 
infringement 


Remarking that “insistent American 
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What’s New in the Law 


advertising, whatever its faults, has 
surely induced a certain degree of 
sophistication and wariness in us all”, 
the Court of Appeals for the Second 
Circuit has ruled that a brassiere manu- 
facturer’s trademark “A’Lure” is not 
infringed by another manufacturer’s 
use of “Curvallure” for similar gar- 
ments. 

The Court emphasized the existence 
of competitive advertising in the wom- 
en’s goods field and thought it incon- 
ceivable that consumers would not be 
aware that the trade terms were used 
for products of different manufac- 
turers. The plaintiff sought too much in 
asking for “a private monopoly in the 
common word ‘allure’,” the Court con- 
cluded. 

One judge dissented. He noted what 
he termed a judicial tendency to en- 
force higher standards of fairness and 
commercial morality in trade and he 
felt that the plaintiff's trademark had 
been infringed. 

(Warner Brothers Company v. Jantzen, 
Inc., United States Court of Appeals, 


Second Circuit, November 12, 1957, per 
curiam.) 


Workmen’s Compensation . . . 
judicial delegation 

Splitting three-to-two, the Supreme 
Court of New Mexico has ruled that a 
1957 statute providing for a state in- 
dustrial commission with power to hear 
and determine workmen’s compensa- 
tion cases is an unconstitutional dele- 
gation of judicial power to the execu- 
tive branch. The decision leaves New 
Mexico alone among the states without 
a commission to determine, at least 
preliminarily, contested claims under 
workmen’s compensation laws. 

An effect of the decision is to leave 
the determination of claims to the 
state’s district courts. The majority 
recognized that this tends to complicate 
the problem of case-loads in trial 
courts, but it declared that it would not 
sustain the creation of the board as a 
matter of expediency. 

The Court differentiated between ad- 
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ministrative boards created to admin- 
ister regulatory laws affecting the gen- 
eral public and those intended to 
determine rights and liabilities between 
individuals. 

The two dissenters, complaining that 
the Court had misapprehended the law 
in the field, said: “Today’s decision 
turns back the clock for fifty years in 
the long struggle for a place in our 
jurisprudence of administrative law”. 

(State ex rel. Hovey Concrete Products 
Company v. Mechem, Supreme Court of 
New Mexico, August 30, 1957, rehearing 


denied November 15, 1957, Compton, J., 
316 P. 2d 1069.) 


What’s Happened Since .. . 


w On October 28, 1957, the Court of 
Appeals for the First Circuit affirmed 
the decision of the United States Dis- 
trict Court for the District of Massa- 
chusetts in Puente v. President and 
Fellows of Harvard College, 149 F. 
Supp. 33, dismissing a suit brought 
against the Harvard College adminis- 
tration and Erwin N. Griswold, Dean 
of the Harvard Law School, for appro- 
priation of an idea for the publication 
of loose-leaf tax services for Latin 
American nations. The First Circuit 
agreed with the District Court that the 
plaintiff's idea lacked originality and 
novelty and thus was not entitled to 
protection as a literary property right. 
® On November 12, 1957, the Supreme 
Court of the United States: 


REVERSED (without opinion) the de- 
cision of the Court of Appeals for the 
Seventh Circuit in Times Film Cor- 
poration v. City of Chicago, 244 F. 2d 
432 (43 A.B.A.J. 741; August, 1957). 
The Seventh Circuit had refused to rule 
that Chicago’s movie censorship ordi- 
nance was unconstitutional and had 
agreed with the police department cen- 
sors that the motion picture involved, 
The Game of Love, is “immoral and 
obscene”. In reversing, the Supreme 
Court did not say either that it was 
disagreeing with the findings as to the 
picture or that it was holding that the 
ordinance was invalid; the short order 








merely cited Alberts v. California, 354 
U.S. 476. 


DENIED CERTIORARI in Sobell v. U.S., 
244 F. 2d 520 (43 A.B.A.J. 742; Au- 
gust, 1957), leaving in effect the de- 
cision of the Court of Appeals for the 
Second Circuit that an application un- 
der 28 U.S.C.A. §2255 by Morton 
Sobell, convicted with the Rosenbergs 
for espionage conspiracy, conclusively 
showed on its face that the prisoner 
was not entitled to relief. 
= On November 25, 1957, the Court 
of Appeals for the Ninth Circuit af- 
firmed (sub nom. U.S. v. Gertz) the 
decision of the United States District 
Court for the District of Hawaii in 
U.S. v. 3,827 Coins, 144 F. Supp. 740 
(43 A.B.A.J. 165; February, 1957), 
that the possession of coins which were 
likenesses of the hapa haneri coin of 
the former Kingdom of Hawaii did not 
violate 18 U.S.C.A. $489 because that 
statute applies only to likenesses of 
coins of existing countries and govern- 
ments. 


# On December 9, 1957, the Supreme 
Court of the United States: 


REVERSED (unanimously, with opin- 
ion by Cuter Justice WARREN) the 
decision of the Court of Appeals for 
the Second Circuit in U.S. v. Benanti, 
244 F. 2d 389 (43 A.B.A.J. 647, July, 
1957). The Supreme Court held 


* that wiretapped evidence obtained by 


state officers under a state court order 
is not admissible in a federal court. 
The Court based its holding on $605 of 
the Federal Communications Act and 
its own supervisory powers over the 
federal court system. 


DENIED CERTIORARI in Gibson vy. Ei- 
gin, Joliet & Eastern Railway Com- 
pany, 246 F. 2d 834 (44 A.B.A.J. 65, 
January, 1958), leaving in effect the 
decision of the Court of Appeals for 
the Seventh Circuit that under recent 
Supreme Court decisions “speculation, 
conjecture and possibilities” are sufh- 
cient to support a plaintiffs jury ver- 
dict in a Federal Employers’ Liability 
Act case. 
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Control of Objectionable Publications—A Drafting Problem? 


No matter what may be said by 
psychiatrists about the effect of written 
or graphic matter on juvenile delin- 
quency or criminal action, it is evident 
from the wealth of statutory material 
on the subject that a considerable body 
of opinion finds a direct connection 
between such productions and socially 
undesirable results. Attempted statu- 
tory controls go far beyond obscenity 
in its recognized meaning. In addition, 
they reach such areas as “sacrilege”, 
“terror” and undue emphasis on tor- 
ture or other types of violent crime. 

To a considerable extent these laws 
involve questions of due process in its 
relation to freedom of speech and of 
the press. The problem of censorship 
is also present. Most of the recent cases 
are primarily devoted to matters of 
this kind. In all of them, however, the 
problem of definiteness and certainty 
is or may be important. Unfortunately 
the various issues are frequently con- 
fused, so that it is difficult to discover 
the extent to which vagueness of statu- 
tory language is the real bar to legis- 
lative action. 

The assumption that legislative con- 
trol over “obscene” matter is possible 
may be too easy. However, the recent 
cases of Roth v. United States and 
Alberts vy. California’ indicate that un- 
der both federal and state statutes pun- 
ishment for the mailing and the sale, 
respectively, of the material is consti- 
tutional. The opinion of the Court, de- 
livered by Mr. Justice Brennan, declares 
that under appropriate instructions a 
sufficiently definite standard to make 
the act valid and thus to permit convic- 
tion is present. That standard is said 
to be “Whether to the average person, 
applying contemporary community 
standards, the dominant theme of the 
material taken as a whole appeals to 
the prurient interest”’.” 

As Mr. Justice Harlan points out,® 
however, this is not precisely the way 


in which the term was defined by the 


trial courts. In both cases the instruc- 
tions to the jury emphasized the rela- 
tionship between the publication and 
the inciting of lustful or lascivious 
thoughts. Thus, as the Justice suggests, 
the test was really the possible sub- 
jective effect on the readers rather than 
the quality of the material itself. The 
latter standard is the one appearing in 
the tentative draft of the American 
Law Institute’s Model Penal Code. The 
assumption by Mr. Justice Brennan that 
the two standards are identical in- 
volves, in Mr. Justice Harlan’s view, a 
substantial change in the law. 

Granted that this is the fact, the 
circumstance is not particularly re- 
markable. Although the courts in the 
past have dealt with various forms 
of statutes they have in effect adopted 
a common law definition of obscenity 
which has expanded or contracted ac- 
cording to the mores of the times.* A 
new definition does not remove the 
possibility of control over the subject. 
Thus it may be said that courts will 
although 
supplying differing content to the mean- 


enforce obscenity statutes, 


ing of the word. It might be observed 
that the use of additional words such 
“filthy” or 
seems to be superfluous since the courts 


as “lewd”, “lascivious” 
almost without exception have confined 
the subject matter to sexual immorality. 

If this is true, it would seem that 
whether the statute involves censor- 
ship or criminal prosecution the result 
should be the same provided that the 
same words are used. Thus, in the 
censorship cases, given identical statu- 
tory language, the question should be 
not one of standards but rather whether 
censorship should be permitted in the 
particular case regardless of the word- 
ing. Therefore, legislation should be 
effective provided that its scope is care- 
fully restricted by the draftsman to the 
limited area in which the courts have 
established standards satisfactory to 
themselves. 


The actual decisions in the censor- 
ship cases are not inconsistent with 
this point of view. Originally, in the 
case of motion pictures, the court de- 
nied the protection of the First and 
Fourteenth Amendments to the exhib- 
itor because of its view that the show- 
ing of motion pictures, being simply a 
business, was not protected by the priv- 
ileges granted to the press.® For this 
reason it apparently was not necessary 
to consider the question of standards. 
When the position just stated was 
abandoned in Joseph Burstyn, Inc. Vv. 
Wilson,® the problem arose. There the 
controlling word was “sacrilegious”, 
and the Court held that under the def- 
initions given the term by the New 
York courts there was no standard by 
which the activities of the censor could 
be controlled. It expressly declined to 
decide (it being unnecessary to do so) 
whether a statute providing for the 
censorship of “obscene” motion pic- 
tures could be sustained. 

Similarly, an Ohio statute authoriz- 
ing the censors to approve only films 
“of a moral, educational, or amusing 
and harmless character” was invali- 
dated, as was a New York law prohib- 
iting the showing of films which were 
“immoral” or “tending to corrupt 
morals”. In each case the state court 
had attempted to define the terms and 
had held that, as defined, they were 
sufficiently clear. The Supreme Court 
of the United States, however, ruled 
otherwise.* 

Turning from the censorship cases, 
another area in which control is sought 
should be considered. The proliferation 
of so-called comic books which deal 
largely and in an approving way with 
murder, torture and other types of vio- 
lence has concerned many thoughtful 
persons. Although their actual relation 
to juvenile delinquency is said by some 
students of the problem to be slight, 
this point of view is not shared by 
other observers. Consequently, statutes 





1. 354 U.S. 476, 77 S. Ct. 1304 (1957). 
2. 354 U.S. at 489, 77 S. Ct. at 1311. 
3. 354 U.S. at 496, 77 S. Ct. at 1317. 


4. Renee, Definitive Standards in Federal 
Obscenity Legislation, 23 Iowa L. Rev. 24, 37 
(1937). 


5. Mutual Film oe. v. Industrial Commis- 
sion, b U.S. 230 (1915) 

6 3 U.S. 495 (1952). 

7. ) adn A Films, Inc. v. Department of Edu- 
cation of State of Ohio, Division of Censorship; 
Commercial Pictures Corp. v. Regents of = 
versity of State of New York, US. 587 
(1954) 
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and ordinances have been enacted in 
an effort to prohibit the dissemination 
of material of this kind. In Butler v. 
Michigan® the Supreme Court of the 
United States held that the defendant, 
who had sold an allegedly objection- 
able publication to a policeman, could 
not be punished under a statute pro- 
hibiting the distribution of books, mag- 
azines, etc., “tending to incite minors 
to violent or depraved or immoral acts. 

.” The Court took the view that the 
enforcement of the statute in these cir- 
cumstances would prohibit the sale to 
adults of material which was unsuitable 
for children, a result which quite prop- 
erly was thought to be unconstitutional. 
The problem of standards did not arise 
in this case. However, the Court re- 
ferred to another Michigan statute 
making it an offense to sell to a minor 
any obscene material “tending to the 
corruption of the morals of youth”. It 


would seem that such a law would be 
valid if the standards were proper. 
It should be noted, however, that 
another portion of the law just men- 
tioned prohibited the sale to a minor 
of “newspapers, pamphlets or other 
printed matter devoted to the publica- 
tion of criminal news, police reports, 
or criminal deeds. . . .” In a case aris- 
ing in New York under a similar 
statute which included “pictures or 
stories of deeds of bloodshed, lust or 
crime .. .” the Supreme Court of the 
United States held that the law was 
void for indefiniteness.® The state court 
had tried to save the statute by saying 
that it applied only to cases in which 
the publication had so massed the ac- 
counts of bloodshed and crime as to 
become a vehicle for incitement to 
illegal conduct. This was held not to 
be a sufficient guide to the vendor who 
might innocently sell such a publica- 





tion. The correctness of the decision 
seems obvious. 

In view of the foregoing it would 
seem that legal control over objection- 
able material is confined to the narrow 
area of obscenity as defined by the 
courts. The reason may be that words 
have not been found which will clearly 
express ideas definitely sensed but dif- 
ficult to articulate. The solution, if one 
exists, may be to relate the act of the 
purveyor to actual or expectable con- 
duct on the part of the recipient. 
Possibly laws which prohibit the dis- 
semination of material constituting an 
incitement to crime or contributing to 
the delinquency of minors would be 
sustained. If not, other means of social 
control must be brought to play. 


8. 352 U.S. 380, 77 S. Ct. 524 (1957). 
9. Winters v. New York, 333 U.S. 507 (1948). 
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Another Hazard in Redemptions of Corporate Stock 
by Alvin B. Rubin, Baton Rouge, Louisiana 


Section 302 of the Internal Revenue 
Code of 1954 provides that a complete 
redemption by a corporation of all of 
the stock of the corporation owned by 
a shareholder shall be treated as a 
distribution in payment in exchange 
for the stock. Many corporations have 
redeemed stockholder interests assum- 
ing that the transaction had no tax 
effect on the remaining stockholders. 

But there were intimations in a few 
decisions that a stockholder in a closely 
held corporation which redeemed the 
shares of another stockholder might be 
found to have received a constructive 
dividend under certain circumstances. 
These earlier decisions have recently 
been extended in two Tax Court opin- 
ions, Zipp, 28 T. C. No. 32 (1957) and 
Holsey, 28 T. C. No. 107 (1957). 


As a result of these decisions, the 
Internal Revenue Service is now re- 
fusing to issue rulings that a closely 
held corporation may redeem a portion 
of its stock without tax effect on the 
remaining shareholders, pending fur- 
ther study of the problem. The recent 
decisions and the possible interpreta- 
tion which will be placed on them by 
the Internal Revenue Service must, for 
the present, fag a warning to the law- 
yer that, in considering corporate re- 
demptions, he must not only look to 
the tax effects of the transaction on the 
withdrawing stockholder, but he must 
also give careful study to possible tax 
effects on the remaining stockholders. 

In the usual situation, the remaining 
stockholders would obviously prefer to 
redeem the stock of a shareholder who 
desires to terminate his interest in the 
corporation. If they purchase his in- 
terest individually, they must secure 
return of their additional capital in- 
vestment either through salaries prop- 


erly paid them by the corporation, or 
through dividends. In either case, they 
must pay personal income tax on re- 
ceipt of funds from the corporation. 
Only the “net after taxes” is then avail- 
able to repay the capital investment 
and to yield a profit on it. In addition, 
when dividends are the source of 
funds, the available dividends have al- 
ready been reduced by corporate in- 
come taxes. 

It is for this very reason that the 
Internal Revenue Service has urged 
that the same tax effects should result 
whether the corporation itself redeems 
the stock or whether the remaining 
stockholders purchase it. The govern- 
ment has urged that the economic 
reality of the situation is the same in 
either event: the remaining stockhold- 
ers increase their equity of ownership. 

But increase in the equity of owner- 
ship is not the only economic factor. 
The continuing stockholders may be 
able to raise funds with which to make 
a purchase only by a loan. They may 
as a matter of economic reality be un- 
able to consummate the purchase, or it 
may be impossible for them to repay 
the loan if they must depend upon 
funds derived from the corporation, 
after these funds bear the burden of 
taxation as ordinary income. However, 
the corporation may be able either to 
pay the necessary sum or to borrow it. 
And there may be sound business 
reasons why the corporation would 
prefer itself to redeem the stock rather 
than have it pass into the hands of a 
new stockholder. 

In an excellent article’ on these 
cases, Richard D. Hobbett comments: 


It is suspected that the Tax Court 
has been led into its recently adopted 
position partly because of its propen- 
sity for applying an “equivalent test.” 


This is somewhat like solving an 
algebraic equation. The Tax Court 
devises a different transaction than the 
one the taxpayer entered into, but one 
which would accomplish the same re- 
sult, and then equates it with the ac- 
tual transaction. If the imagined tran- 
saction would result in a greater tax, 
this fact appears to persuade the court 
that what it considers to be an undesir- 
able motive to avoid taxes governed the 
choice of form, and the court then re- 
casts the transaction in the form more 
friendly to the revenue. On the other 
hand, if the taxpayer claims the benefit 
of an equivalent imaginary transaction, 
he is almost always rebuffed with the 
statement that he is bound by the form 
which he has chosen, 


A brief look at the jurisprudence 
may be helpful. Prior to enactment 
of the 1954 Code, it was held in Zenz v. 
Quinlivan,” that a redemption of all of 
the stock of a corporation held by a 
single stockholder was not essentially 
equivalent to distribution of a taxable 
dividend. In that case, Mrs. Zenz 
planned to dispose of her company to 
a competitor. The corporation had sub- 
stantial accumulated earnings and the 
competitor did not wish to assume any 
possible tax liabilities with regard to 
this accumulated surplus. The com- 
petitor therefore purchased part of 
Mrs. Zenz’s stock for cash. Three weeks 
later, the corporation redeemed the 
balance of Mrs. Zenz’s shares. The Court 
of Appeals for the Sixth Circuit held 
that Mrs. Zenz realized a capital gain 
on the transaction. Apparently the pur- 
chasing competitor did not pay tax on 
the distribution as a constructive divi- 
dend. In Revenue Ruling 54-458, the 
Commissioner acquiesced in the deci- 
sion “under the particular facts in- 
volved”, but noted that every corporate 
redemption would be examined to de- 
termine whether any payment by a 
corporation for stock has the effect of 
a dividend to those who remain stock- 
holders in the corporation. Congress 
apparently approved the result of the 
Zenz case as to the terminating stock- 
holder in Section 302 of the 1954 Code. 

The Commissioner’s reservation of 
judgment as to continuing stockholders 
appeared warranted under the previ- 
ously decided cases only when a single 





1. The New Attack on Stock Redemptions, 
35 Taxes 830 (November, 1957). 
2. 213 F. 2d 914 (6th Cir., 1954). 
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continuing stockholder had already 
contracted to purchase the stock and 
later had the corporation (which he 
then controlled) assume his obliga- 
tions.* In such circumstances, it had 
been held that the two transactions 
would not be treated as parts of a 
single transaction in which the seller 
sold his stock to the corporation with- 
out the intervention of the continuing 
stockholder. Two transactions could 
not be made into one. 

In the Holsey case, supra, the selling 
stockholder was a corporation con- 
trolled by the continuing stockholder’s 
father. The continuing stockholder held 
50 per cent of the corporate stock of 
the redeeming corporation and in 1946 
acquired an option to purchase the re- 
mainder of the stock in the redeeming 
corporation. He assigned this option 
to the redeeming corporation which 
exercised it. Thus, the sale was but a 
single transaction, although there had 
been a prior “step” involving the op- 
tion. The redemption was held to result 
in a constructive dividend to the con- 
tinuing stockholder. 

Zipp also involved a family relation- 





ship. Sons were the continuing stock- 
holders; a father’s stock was redeemed. 
Neither the sons nor the corporation 
had sufficient funds to effect the re- 
demption and it was consummated by 
means of a loan from a company to 
which the corporation sold scrap iron. 
The redemption was held to result in a 
constructive dividend to the sons. Since 
the government’s position had previ- 
ously been that two transactions should 
not be treated as if they were one, the 
logic of the Zipp case seems to be that 
one transaction should be treated as if 
it were two. 

It should also be noted that the con- 
structive receipt doctrine is usually ap- 
plied to a situation when income is 
unconditionally available to taxpayer 
but receipt of the income is deferred in 
order to control the year of taxability. 
The income does later actually pass 
into the taxpayer’s hands. But the in- 
come is considered constructively re- 
ceived when it became unconditionally 
available. In the Holsey and Zipp 
cases, the supposed dividend never 
reached the stockholder held to have 
received it, except by way of increase 


of his equity in the corporation. If this 
equity increase is the benefit received 
by the remaining stockholder, it is 
doubtful that there is any realized 
income. 


It has been said that, to apply the 
theory of the Holsey case “broadly 
would completely emasculate Section 
302 (b)...."4 But until the effect of 
that decision is clarified, either by the 
courts or by the Commissioner’s ruling, 
corporate redemptions should be more 
closely examined with regard to pos- 
sible tax effects on continuing stock- 
holders and the Holsey and Zipp cases 
should be carefully studied. At the 
moment, it appears to be impossible to 
assure a stockholder in a closely held 
corporation that he may not be con- 
sidered to have received a dividend to 
the extent of accumulated earnings 
when the corporation redeems stock of 
another shareholder. 





3. See Wall v. U. S., 164 F. 2d 462 (4th Cir., 
1947); Niederkrome, 15 T.C.M. 1312 (1956) ; Hol- 
loway, 10 T.C.M. 1257 (1951), affirmed 203 F 
2d 566 (6th Cir., 1956); Iverson, 29 B.T.A. 863 
(1934); Mann, 33 B.T.A. 281 (1935). See also 
Revenue Ruling 57-353. 

4. Hobbett, The New Attack on Stock Re- 
demptions, supra, note 1. 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1958 Annual Meeting and ending at 
the adjournment of the 1961 Annual 
Meeting : 


Arkansas Minnesota 
Colorado Nevada 
Delaware New Hampshire 
Georgia New York 
Idaho Ohio 

Indiana Oregon 
Louisiana Rhode Island 
Maryland Utah 


West Virginia 

Nominating petitions for all State 
Delegates to be elected in 1958 must 
be filed with the Board of Elections not 
later than March 28, 1958. Petitions 
received too late for publication in the 
March issue of the JouRNAL (deadline 
for receipt January 31) cannot be pub- 


lished prior to distribution of ballots, 
which will take place on or about 
April 4, 1958. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 28, 1958. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a_ signed petition 
(which may be in parts), nominating a 
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candidate for the office of State Dele- 

gate for and from such state. 

Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 
in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and ad- 
dresses of the signers in the order in 
which they appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of sign- 
ers to any petition will be published. 

Ballots will be mailed to the members 
in good standing accredited to the 
states in which elections are to be held 
within thirty days after the time for 
filing nominating petitions expires. 

BoarD OF ELECTIONS 

Walter V. Schaefer, Chairman 
Harold L. Reeve 

Robert B. Troutman 
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OUR YOUNGER LAWYERS 


Frank C. Jones, Macon, Georgia, Editor-in-Charge 








A full week end of Junior Bar Con- 
ference activity and entertainment has 
been arranged in connection with the 
Southern Regional Meeting and the 
Midyear Meeting of the House of Dele- 
gates at Atlanta on February 19-25. On 
the business side, there will be a meet- 
ing of the Directors on Friday, Feb- 
ruary 21, at 2:00 p.M., and meetings of 
the Council and committee chairmen 
are scheduled for Saturday and Sun- 
day, February 22 and 23, beginning at 
9:30 a.m. each day. All business ses- 
sions will take place at the Heart-of- 
Atlanta Motel, which has been des- 
ignated as J.B.C. Headquarters and 
which offers complete convention facil- 
ities. 

One of the highlights of the week’s 
entertainment program will undoubt- 
edly be the J.B.C. dance (dress op- 
tional—“open to all ages”) to be held 
beginning at 9:30 p.M. on Friday eve- 
ning at the Piedmont Driving Club. 
Many other social events, including a 
reception earlier that evening by the 
Georgia Bar Association, are on the 
agenda. 

Robert R. Richardson, of Atlanta, 
immediate past councilman from the 
Fifth Circuit, is serving as a co-chair- 
man and as registrar for the Southern 
Regional Meeting. Bob, Harry C. 
Howard, Jr., who heads the dance com- 
mittee, Gould B. Hagler, who is Presi- 
dent of the Younger Lawyers Section 
of the Georgia Bar Association and the 
many other conference members who 
are handling important assignments in 
connection with the several meetings 
promise a ‘truly great week” and urge 
all younger lawyers in the nine-state 
area for which the regional meeting is 
designed to come to Atlanta in Feb- 


ruary. 


Publications Committee 
Meets in Washington 


A highly constructive meeting of the 


Publications Committee was held in 
Washington, D.C., on December 13 
and 14. In attendance were J.B.C. Vice 
Chairman and Publications Committee 
Chairman Kirk McAlpin, Savannah, 
Bryce M. 


Fisher, Cedar Rapids, lowa, and the 


Georgia, and Secretary 


following Vice Chairmen of the Pub- 
lications Committee: Charlotte  P. 
Murphy, Washington, (Editor of The 
Young Lawyer); William R. Cogar, 
Richmond, Virginia (Editor of /.B.C. 
Newsletter); Harry Wright Ill, Co- 
lumbus, Ohio (Editor of /.B.C. Hand- 
book); and Frank C. Jones, Macon, 
Georgia (editor of this page). 

This committee was only recently 
created and the Washington conference 
was arranged so that the persons hav- 
ing responsibility for the various 
publications could (a) discuss the 
functions, dates of publication and 
distribution of each, and (b) attempt 
to solve the problem of obtaining and 
effectively disseminating the news of 
national, state and local bar activities. 
There was much discussion as to how 
the Conference might best achieve 
economy and uniformity of operation 
in the publications field, in line with 
the policy advocated at the recent Con- 
ference of Section Chairmen. Among 
other things it was determined that 
closer co-operation would be main- 
tained in the future with the Head- 
quarters Office. 

The Committee concluded that the 
primary responsibilities of each of the 
publications were as follows: 

(a) The Young Lawyer, which goes 
to the entire membership of the J.B.C., 
should cover matters of general in- 
terest and, in particular, should pub- 
licize activities of the state and local 
units. As in the past it will probably 
be published three or four times each 
year. 

(b) The Newsletter is directed pri- 
marily to the “official family”—.e., 
officers of all state and local units, com- 


mittee chairmen, etc.—and will carry 
notices, agenda, projects of the month, 
and other more detailed data. 

(c) In the “Our Younger Lawyers” 
page the J.B.C. attempts to familiarize 
the entire membership of the Associa- 
tion with the purposes and activities 
of the Conference. 

(d) The Handbook will be divided 
into two separate publications, to-wit, 
the Directory, which will continue as 
an annual publication and will go to 
the official family, and an abbrevia- 
ted semi-permanent Handbook which 
will contain information about the 
structure of the Conference and _ its 


committees and activities. 


Law Students’ Committee 
Plans “Five-Point Program” 

Typical of the high degree of activ- 
ity which marked the beginning of this 
calendar year is the ambitious program 
being undertaken by the Law Students 
Committee, under the Chairmanship of 
Carl W. Nielsen, Hartford, Connecti- 
cut. Five areas of activity are contem- 
plated, as follows: 

(a) To encourage, sponsor and as- 
sist wherever possible law student par- 
ticipation in the Appellate Moot Court 
Competition sponsored by the Younger 
Lawyers Section of The Association of 
the Bar of the City of New York, and 
any similar type of competition either 
on a regional or local basis which will 
give the students experience in oral 
persuasion. 

(b) To sponsor seminars and lunch- 
eon talks from J.B.C. members to law 
students about such down-to-earth 
topics as opening an office, finding a 
job, ethics, the role of the lawyer in 
politics, etc. 

(c) To sponsor, encourage and as- 
sist wherever possible visits by law 
students to all courts conveniently 
available to the schools, with explana- 
tions of procedures and introductions 
to court personnel, 

(d) To encourage the use of law 
students in legal aid work and as in- 
vestigators and researchers in the 
public defender system, wherever pos- 
sible. 

(e) To render assistance to law stu- 
dents in locating placement oppor- 
tunities. 


February, 1958 + Vol. 44 179 














Our Younger Lawyers 


The committee intends to work 
closely with the American Law Student 
Association and with Earl A. Hagen, 


Director of the Association’s Law Stu- 
dent Program. 


Serving as Vice Chairmen of this 
committee are: Ernest C. Matthews III, 
Nashville; Thomas F. Finch, Chicago; 
John R. Milligan, Jr., Canton, Ohio; 
Frank S. Denning, Philadelphia; Rich- 
ard E. Hunter, Hastings, Nebraska; 
Richards D. Barger, Los Angeles; John 
C. McNulty, Minneapolis; and Arnold 
Bai, Bridgeport, Connecticut. Kenneth 
J. Burns, Jr., of Chicago, is Council 
Adviser. 


New State 
Officers Chosen 


The J.B.C. in Colorado will have as 
its leaders for this year the following: 
Chairman, Keith H. Zook, Boulder; 
Vice Chairman, Vern Reece, Denver; 
Secretary, Paul C. Roads, Lafayette; 
Treasurer, Leland Huttner, Denver. 

Robert H. Berkshire, of Omaha, was 
recently elected Chairman of the Junior 
Bar Section of Nebraska, with John M. 
Gradwohl, Lincoln, and Edward A. 
Cook III, Lexington, serving as Vice 
Chairman and Secretary, respectively. 

George B. Raup, of Springfield, is 
again serving as Chairman of the 
Junior Bar Committee of Ohio, and 





Activities of Sections 





SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


The January issue of The Business 
Lawyer, the quarterly publication of 
the Section, is full of timely and help- 
ful articles for those engaged in cor- 
poration, banking and business law. 
The first article is a scholarly report of 
the panel discussion on “Ship Finan- 
cing” which was held at the New York 
meeting last July. This is followed by 
an able discussion on “Developments 
Aircraft Equipment 
Financing”. For the lawyer interested 


in Commercial 


in foreign business, there are articles 
on “Leading Provisions of the Cartel 
Law Recently Enacted in Germany”, 
“The New British Antitrust Law”, 
“The Proposed New Israeli Companies 
Law”, and a report of the Liaison 
Committee on Foreign and Internation- 
al Law. Other articles on matters of 
current interest are “The Business Ex- 
ecutive, Corporate Counsel and General 
Practitioner”, “The Role of a Lawyer 
in a Congressional Investigation—An 
Appraisal of the Forum”, “Some Ob- 


servations on the Scope of Appraisal 
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Statutes”, “What’s Wrong with Pro- 
posed Celler Amendment to the Bank- 
ruptey Act Relating to Non-Discharge- 
able Debts?” and “The Significance of 
‘Form’ and ‘Purpose’ in Determining 
the Effectiveness of Agreements Among 
Stockholders To Control Corporate 
Management”. 

Issues of The Business Lawyer are 
distributed four times a year to all 
members of the Section. Those who 
join the Section at this time and re- 
quest a copy of the January issue will 
receive it as long as the supply lasts. 
A letter of application, accompanied 
by payment of the annual Section dues 
of $5.00, sent to William H. Nieman, 
Membership Chairman, Atlas Bank 
Building, Cincinnati 2, Ohio, is all 
that is necessary. 

The Section proposes to make three 
recommendations. to the House of 
Delegates to be acted on at the Mid- 
year Meeting in Atlanta, February 24 
and 25: 

(1) The Section will request the 
endorsement of an amendment to 
Section 8(a) of the Securities Act of 
1933 to provide that the filing of a 
pricing amendment with proper dis- 
closures shall not delay a registration 


Lewis W. Digel, also of Springfield, is 
Secretary. 

J.B.C. officers for 1957-58 in West 
Virginia are: Chairman, W. Mote 
Thompson, Jr., Clarksburg; Vice Chair- 
man, Stanley R. Cox, Jr., Morgantown: 
and Secretary, Winfield T. Shaffer, 
Madison. 

Larry J. Eggers, of Beloit, Wiscon- 
sin, is Chairman of his state’s J.B.C., 
there being no other officers. Recent 
committee appointments include: Mem- 
bership, Frank A. Ross, Jr., Madison; 
Public Information, Hiram N. Nolan, 
Jr., Janesville; Medical-Legal, Gerald 
W. Jaeckle, Beloit; and Projects, Don- 
ald L. Smith, Fort Atkinson. 


statement becoming effective. In Janu- 

ary, 1957, the Board of Governors of 

the Association endorsed the principle 
of this amendment and the House of 

Delegates will be asked to endorse its 

specific language. 

(2) In response to a request from 
the House of Delegates made at its 
London sessions last July, the Section 
will make a report on a_ resolution 
previously submitted by the Section of 
Labor Relations Law calling on Con- 
gress to enact regulatory legislation 
with respect to pension plans, and 
health and welfare plans. The report 
will recommend that a number of ex- 
ceptions be incorporated in the pro- 
posed legislation. 

(3) The Section will recommend 
that the House of Delegates request 
the President of the American Bar 
Association to appoint a committee 
made up of representatives from sev- 
eral interested Sections of the Associ- 
ation to prepare a report and recom- 
mendations on amendments to the 
Internal Revenue Code more clearly 
providing for the status of federal liens 
as compared to other liens against 
property. 

The Section will conduct two pro- 
grams at the Southern Regional Meet- 
ing in Atlanta: 

(1) On Thursday afternoon, Febru- 
ary 20, there will be a series of short 
talks in the field of “What the General 
Practitioner Should Know About 
Sources and Methods of Financing 
Small Businesses”. The participants 
will be Carl W. Funk, of Philadelphia, 
Chairman of the Section’s Committee 
on Banking, speaking on “Commercial 
Credit, Including Bank Loans, Receiv- 
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able Financing, and Field Warehous- 
ing”; Roland Maycock, of New York, 
Associate Counsel of the Metropolitan 
Life Insurance Company, speaking on 
“Long-term Loans from Insurance 
Companies”; John Mulford, of Phila- 
delphia, Chairman of the Section’s 
Committee on Federal Regulation of 
Securities, speaking on “Private Place- 
ments and Intrastate Offerings of 
Securities”; Francis J. Purcell, of New 
York, formerly Regional Administrator 
of the New York Office of the Secur- 
ities and Exchange Commission, speak- 
ing on “Offerings of Securities Under 
Regulation A of the Securities and 
Exchange Commission”; and Philip 
McCallum, General Counsel of the 
Small Business Administration, speak- 
ing on ~“‘Loans by the Small Business 
Administration”. 

(2) On Friday afternoon, February 
21, the Section will present a panel 
discussion on “What the General Prac- 
titioner Should Know About Out-of- 
Court Settlements with Distressed 
Debtors, Arrangement Proceedings un- 
der Chapter XI, and Bankruptcy Pro- 
ceedings”. The discussion will be 
moderated by John E. Mulder, of Phil- 
adelphia, Director of the Committee on 
Continuing Legal Education of the 
American Law Institute; the other 
participants will be Bertram K. Wolfe, 
Referee in Bankruptcy, Philadelphia; 
F. M. Bird, former Referee in Bank- 
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The Problem of 
Minority Decisions 
(Continued from page 140) 


(a) A panel of ten Circuit Judges, 
one for each Circuit, each chosen by 
the Chief Judge of that Circuit or by 
a majority of his fellow Circuit Judges, 
would make available an alternate to 
fill every temporary absence, disquali- 
fication or vacancy in the Supreme 
Court. The need for one or more such 
alternates may be checked in advance 
by the Clerk of the Supreme Court 
and except when an alternate is pres- 
ent for participating in the hearing of 
such a case, it would not be set for 
hearing. If there were short delays in 
the hearing of any case until say three 
or four might be set for hearing, one 
after another, the need for calling 
upon such alternates in rotation would 
be reduced to a possibility that there 
might be fewer than ten hearing days 
at each of which one or more of the 
panel of Circuit Judges would par- 
ticipate in the hearings each term. 

(b) With such a panel designated 
and available for call for service in 
rotation, excepting only that no Cir- 
cuit Judge would be called upon to 
serve in hearing any case previously 
decided in his own Circuit, there could 


ruptcy, Atlanta; Sydney Krause, of 
New York, Chairman of the Section’s 
Committee on Bankruptcy; and Charles 
E. Nadler, of Atlanta, Professor of 
Law at Mercer University School of 
Law. 


SECTION OF 
J UDICIAL 
ADMINISTRATION 


General David Sarnoff, RCA’s board 
chairman, will be the principal speaker 
on the “Law and the Layman” program 
presented by the Section at the South- 
ern Regional Meeting in Atlanta on 
February 20. The program chairman 
is Chief Judge Bolitha J. Laws, of the 
U. S. District Court fer the District of 
Columbia, whose contributions in this 
field have been widely recognized, and 
a large attendance of judges, lawyers 
and civic leaders interested in the im- 
provement of the administration of 
justice is expected. 

It has recently been announced that 
the Judicial Conference of the United 
States has decided to recommend to the 
Congress that it be authorized to con- 
duct a continuous study of the Federal 
Rules and make recommendations for 


readily be assured not merely a quo- 
rum of the Supreme Court for the 
hearing of every case, but a full bench 
for the hearing of every case. If nine 
participate in the hearing of argu- 
ments of any case, there would be nine 
available to participate in the decision 
of that case, excepting in the very rare 
instances of death or disability after 
submission and before decision. 

(c) The ten Judges on the proposed 
panel for ad hoc service on the Su- 
preme Court would be Judges of 
Courts established under Article III 
of the Constitution, courts called “Con- 
stitutional Courts”, since they were 
first so described by Chief Justice Mar- 
shall. As Constitutional Judges, they, 
like Justices of the Supreme Court, 
“hold their Offices during good Behav- 
iour . . . receive for their Services a 
Compensation, which shall not be 
diminished during their Continuance 
in Office”. 

Like Justices of the Supreme Court, 
they are appointees of the President, 
confirmed by the Senate. All Circuit 
Judges are, therefore, as free as Su- 
preme Court Justices from political or 
other pressures. Fear as to the in- 
dependence of Judges of statutory 
courts? is not applicable to them. 
The statute providing for the choice 


Activities of Sections 








changes to the Supreme Court. This 
was the subject of the Section’s panel 
discussion at the Ohio Valley Regiona! 
Meeting last November, and a revised 
transcript of the proceedings has been 
widely distributed by the Section in 
order that all interested in this im- 
portant subject may be fully informed. 


SECTION OF 
CRIMINAL LAW 


The Section of Criminal Law has 
made arrangements for an unusual pro- 
gram in connection with the Associa- 
tion’s Southern Regional Meeting to be 
held in Atlanta February 19-22. On 
Thursday, February 20, the United 
States Federal Penitentiary at Atlanta 
will be open for a luncheon, tour of 
inspection and a special program on 
some aspects of prison administration. 
Transportation is to be provided by 
the Section from the headquarters 
hotel, and it is hoped that all interested 
members of the Association who are 
attending the regional meeting can be 
accommodated in this unique oppor- 
tunity to see the inner workings of a 
great correctional institution. 


of Circuit Judges to serve as mem- 
bers of such a panel may clearly pro- 
vide that with the appointment and 
confirmation of each Circuit Judge, 
thereafter, he shall be qualified to sit 
not only upon a Court of Appeals and 
other Federal Courts as now, but also 
temporarily on the Supreme Court; 
the statute could also provide for the 
re-appointment and re-confirmation of 
all Circuit Judges then holding office, 
if to be qualified to serve on such a 
panel. Surely there could be no ques- 
tion of the Constitutionality of the 
service of a member of such a panel 
as an ad hoc Associate Justice, if his 
appointment and confirmation have fol- 
lowed the express provisions of any 
such statute. Indeed, it is confidently 
asserted that there is no Constitutional 
argument against service ad hoc in 
the Supreme Court, even without such 
a re-appointment and re-confirmation, 
by Circuit Judges holding office at the 
time of the enactment of such a stat- 
ute; for there has been no Constitu- 
tional reason why Supreme Court Jus- 
tices may not sit on lower Federal 
Courts, why Circuit Judges may not 
sit on District benches, or District 
Judges sit on Courts of Appeals. All 
of these Constitutional Judges ap- 


27. See note, 69 Harv. L. Rev. 760. 
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pointed and confirmed for sitting on 
Constitutional Courts equally may be 
authorized by statute to sit on other 
Constitutional Courts for aid in the ad- 
ministration of justice in all the Con- 
stitutional Courts. 

(d) A statute such as proposed would 
give experience on the Supreme Court 
to those Circuit Judges deemed by 
their fellows most worthy of gaining 
from that valuable experience. The 
availability of such Judges for ap- 
pointment to the Supreme Court in the 
event of a vacancy would, as a result, 
become more apparent. 

(e) Statutes and practices thereunder 
that will increase materially the num- 
ber of District Judges who are ap- 
pointed to our Courts of Appeals and 
the number of our Circuit Judges who 
are appointed to the Supreme Court, 
would prove salutary. By them the 
acceptance of lower court appoint- 
ments is made more attractive. Lower 
court experience is by them made 
more available for the Courts of Ap- 
peals and the Supreme Court. The 
statute proposed would help substan- 
tially to that end. The end desired, as 
I see it, is not that the Supreme Court 
Justices, or even a majority of them, 
need come from lower Federal Courts. 
Their choice from divergent back- 
grounds seems to me a_ source of 
strength in the Supreme Court. But 
the present situation, where only two of 
the nine members of the Supreme Court 
have had lower Federal Court experi- 
ence, would be improved, it seems 
clear, as a result of the statute here 
proposed. 

(f{) The method of choice of Circuit 
Judges for the proposed panel, as it 
seems to me, should be vested in the 
Chief Judge of that Circuit, or in the 
Circuit Judges of that Circuit by a 
majority vote. Personally, either meth- 
od of choice would seem completely 
satisfactory to me. If a temporary 
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Judge or Judges for assisting on par- 
ticular occasions in the Supreme Court 
were to be appointed by the President 
(as temporary judge or judges on the 
Supreme Courts of some states are 
appointed by the Governors), with or 
without Senate confirmation, the ap- 
pointment and the confirmation would 
normally be in the light of a particu- 
lar case or group of cases in which 
such temporary service is needed and 
hence the choice may be, or may be 
suspected of being, with the expecta- 
tion of weighting the Court for the de- 
cision of that case or group of cases. 
Similarly, the choice of temporary 
Judges to participate in the decision 
of any particular case or group of 
cases, by action of the Chief Justice 
or of a majority of the members of 
the Supreme Court, following the pat- 
tern of the New York Constitutional 
provision above quoted, would seem to 
me clearly less desirable than the 
method proposed herein. In view of 
the use of the members of the panel 
in rotation, it would seem clear that 
no Circuit Judge would be chosen un- 
der the statute proposed, with the 
prospect of his participating in any 
particular case or group of cases. 
(g) Though this need not be provided 
for in the statute proposed, it would 
seem preferable to me that the pro- 
posed statute provide that any Circuit 
Judge, after being designated for serv- 
ice on the Supreme Court, should con- 
tinue to be available for such service 
whenever called for by the Chief Jus- 
tice of the United States, under the 
provisions of the statute, and ‘would be 
required to render such service as his 
primary judicial duty, until by resig- 
nation, death, disability or retirement 
it becomes necessary that the Chief 
Judge or the Circuit Judges, of his Cir- 
cuit designate another as his successor 
on the panel. Such a provision would 
afford greater continuity for member- 
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ship on the panel; would enhance the 
effectiveness of panel members in serv- 
ing in the Supreme Court as they 
gained experience; and would remove 
yet further, and practically complete- 
ly, the possibility of the choice of any 
member of the panel for service in 
any case or group of cases or any par- 
ticular kind of case. 

(h) It is submitted that no alterna- 
tive method of obtaining relief that 
must be had for Justices of the Su- 
preme Court if a remedy for our prob- 
lem is to be found, will provide Judges 
for temporary service of greater de- 
tachment or higher attainments. 


At the annual meetings of the Texas 
State Bar in July of 1957, and of the 


‘Virginia Bar Association in August of 


1957, resolutions urging the enactment 
of a statute such as herein proposed 
were unanimously adopted. Such a 
resolution was presented at the Annual 
Meeting of the American Bar Associ- 
ation in New York last July, and on 
recommendation of the Resolutions 
Committee, with the hearty concur- 
rence of the sponsor of the resolution, 
was referred to the Committee on 
Federal Judiciary. It is hoped that the 
American Bar Association, pursuant to 
recommendation of that Conimittee, 
will put the weight of its great influ- 
ence in support of such a statute. 
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~y 
FepeRAL EMPLOYERS’ LIABIL- 
ITY ACT: Vernon X. Miller, Dean of 
Catholic University Law School, has 
an interesting study of what railroad 
workers are subject to the Federal 
Employers’ Liability Act. He calls it 
“F.E.L.A. Revisited” and says he bor- 
rowed the title from Professor Beale’s 
“Haddock Revisited” in 39 Harvard 
Law Review. But | wonder. Prosser 
“revisited” the Palsgraf case (“‘Pals- 
graf Revisited”, 52 Michigan Law Re- 
view) and many another law professor 
revisits in his old age fields he plowed 
in his youth. 

Regardless of its title, Dean Miller’s 
piece, which he publishes in his school’s 
law review for May, 1957 (Volume VI, 
No. 3, The Catholic University of 
America Law Review; address: 620 
Michigan Avenue, N.E., Washington 
17, D. C.; price: $2.00 per single 
issue), is a brief but valuable one for 
lawyers who have to decide whether a 
particular plaintiff be subject to the 
act. It is worthy of note that Dean 
Miller believes that “The fault concept 
as a basis for social responsibility in 
an industrial society is obsolete.” As 
Mr. Justice Frankfurter said in his 
vigorous dissent to the grant of certi- 
orari in four cases at the 1956-1957 
term (Herdmanv. Penna. Railroad, 352 
U.S. 518; Rogers v. Missouri Pacific, 
352 U.S. 500: Webb v. Illinois Central, 
352 U.S. 512: and Ferguson v. Moore- 
McCormack, 352 U.S. 521) in which 
he refused even to pass on their merits, 
Dean Miller asserts there is present 
need for drastic statutory changes. “In 
this area”, the good Dean tells us, this 
“means workmen’s compensation for 
railroad employees.” 


Feperat LAW: Every time Paul J. 


Mishkin, Professor of Law at Pennsyl- 
vania Law School, writes on federal 
procedure, | read him and long to sit 
down and discuss the thing. His piece 
entitled “The Variousness of ‘Federal 
Law’: Competence and Discretion in 
the Choice of National and State Rules 
for Decision”, published in his school’s 
April, 1957, review, is no exception 
(Vol. 106, No. 6; address: 3400 Chest- 
nut St., Philadelphia, Pa.; price: $1.25 
per copy). It discusses the decision of 
the Supreme Court in Bank of America 
v. Parnell, 352 U.S. 29, at the October, 
1956, term and the Clearfield Trust 
Company case, 318 U.S. 363, decided 
in 1943. It is Professor Mishkin’s 
theory that Bank of America v. Parnell 
{argued and won by Dean Griswold of 
Harvard Law School) is correctly de- 
cided, a proposition I find hard to 
swallow. In that case, stolen govern- 
ment bonds were presented by First 
National Bank in Indiana for payment 
and were paid. Instead of suing the 
Federal Reserve, Bank of America sued 
the First National Bank in Indiana and 
the Supreme Court held that, because 
the Federal Reserve was not a party, 
the burden of proof rule of Pennsyl- 
vania was to be applied. In Clearfield, 
where the Reserve was a party, a con- 
trary federal rule was applied. This of 
course follows Swift v. Tyson as to 
federal paper. Mishkin argues that 
since Erie v. Tompkins has destroyed 
Swift v. Tyson in diversity cases, then 
Erie rightly allows state, not federal, 
law to apply in actions on government 
paper. What this really means is that 
the Supreme Court in Bank of America 
v. Parnall has extended Erie v. Tomp- 
kins from diversity cases to federal law. 
Since I firmly believe that Mr. Justice 
Story wisely decided Swift v. Tyson 
and that Mr. Justice Brandeis unwisely 





decided Erie v. Tompkins, unlike Pro- 
fessor Mishkin I view with horror any 
extension of Erie beyond diversity 
cases. But I must confess Mishkin as 
usual puts up a gallant battle. His 
argument is that while Swift v. Tyson 
is right, we have to live with Erie and 
it is less confusing to have all state 
procedure rules as to negotiable paper 
the same with respect to government 
paper as they are with respect to non- 
federal government paper. Mishkin 
disturbs me. 


VI ILITARY JUSTICE: Professor 
Elmer M. Million of New York Univer- 
sity Law School directs that school’s 
Intramural Law Review. There is a 
Seymour A. Levy Memorial Award for 
the best student note each year. In 
1957, it was awarded to Ludwig Gesund 
for a note written under the super- 
vision of Professor Robert B. McKay 
entitled “Toth and Consequences” ( Vol. 
12, No. 4, May, 1957; address: N.Y.U. 
Law School, Vanderbilt Hall, Wash- 
ington Square South, New York 3, 
N.Y., price not stated). I don’t know 
whether Ludwig Gesund deserved that 
prize or not. He predicted the Supreme 
Court would uphold the convictions of 
Mrs. Covert (who split her husband 
with an axe) and Mrs. Smith, the 
daughter of General Walter Krueger 
(who shot hers) but on June 10, 1957, 
the Supreme Court set both girls free 
and declared it was beyond the power 
of courts martial to try for capital 
offenses civilian wives who accompany 
their service husbands. ( Reid v. Covert, 
Docket No. 701, Kinsella v. Krueger, 
Docket No. 713, on rehearing at the 
October Term, 1956). Unlike the Su- 
preme Court (see footnote 65 of the 
opinion of Mr. Justice Black), Ludwig 
Gesund did not cite in his discussion 
my wonderful piece entitled “Jag 
Justice in Korea” 6 C.U. Law Review 
1, so he could win no prize from 
me. Most reluctantly, | must admit 
that Ludwig Gesund’s note is most 
valuable in that it discusses in detail 
the application of the rule of the Toth 
case (U.S. ex rel. Toth v. Quarles, 350 
U.S. 11), to Reserve personnel, retired 
personnel, persons in custody, persons 
on United States lands, fraudulent dis- 
chargees, deserters subsequently dis- 
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charged and civilians subject to cer- 
tain punitive articles. While, as indi- 
cated, Gesund’s discussion of the con- 
stitutionality of the Code provision that 
purports to permit the court-martialling 
of civilians that accompany the Armed 
Services is out of date as a result of the 
decision of the Supreme Court on June 
10, 1957, in Covert and Krueger, and 
his conclusions as to other Code pro- 
visions, such as 106, are also open to 
question for the same reason, never- 
theless the piece is of inestimable value 
in blocking out other classes than serv- 
ice spouses to whom the rule of Toth 
and now Covert and Krueger may in 
the future become applicable. 


Potrce PROCEDURES: There has 
never been a more exciting term of the 
Supreme Court in our generation than 
that of October, 1956, which concluded 
with a fanfare in July with the Court’s 
decision in the Girard case (354 U.S. 
524, 1 L. ed. 2d 1544, and 77 S.Ct. 
1409). 


Almost the first decision in the term 
(Fikes v. Alabama, Docket No. 53, 352 
U.S. 985, 1 L. ed. 360, 77 S. Ct. 524, 
conviction reversed when the prisoner 
had been held incommunicado in jail 
for ten days before being arraigned) 
foreshadowed that the Court would 
adhere in federal prosecutions to the 
McNabb rule (McNabb v. United 
States, 318 U.S. 332, 87 L. ed. 819, 63 
S. Ct. 608, reaffirmed in Upshaw v. 
United States, 335 U.S. 410, 93 L. ed. 
100, 69 S. Ct. 170). You will remember 
that the McNabbs were Tennessee 
moonshiners who were held by the 
“Revenuers” some thirty hours before 
being arraigned as a result of which 
the Supreme Court reversed their con- 
victions, presuming that their confes- 
sions had been obtained by the third 
degree. 
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It is an understatement to say that 
McNabb has not made the Supreme 
Court a popular institution in the best 
police circles. Attempts have been 
made in the past to reverse McNabb by 
legisiation (“The Effect of the Hobbes 
Bill on Self-Incrimination and Con- 
fessions” by Al Dorskind, 32 Cornell 
Law Quarterly 594). In what I regard 
as one of the finest discussions of its 
kind, Northwestern Law Review pre- 
sented to the profession in its March- 
April, 1957, issue (Vol. 52, No. 1, 
pages 1 to 100; address, Northwestern 
Law School, Chicago 11, Illinois; price 
$1.50 per single issue) a symposium 
entitled: “Are the Courts Handcuffing 
the Police?” The attack on McNabb is 
led by James Francis Coakley, District 
Attorney of Alameda County, Califor- 
nia, Virgil W. Peterson, Operating 
Director of the Chicago Crime Com- 
mission, and Professor Fred E. Inbau, 
of Northwestern Law School. The de- 
fense is by Professor Caleb Foote, of 
Pennsylvania Law School, Professor 
Monrad E. Paulsen, of Columbia Law 


School, and Judge Samuel S. Leibowitz, © 


of King’s County Court, Brooklyn, New 
York. The publication was greatly as- 
sisted by our Association’s Section of 
Criminal Law. The Section’s Chairman, 
Walter P. Armstrong, Jr., and _ its 
Secretary, Rufus F. King, supplied 
transcripts of a recent symposium de- 
voted to the same topic. 


Nothing could have been more timely 
than either the symposium of our 
Criminal Law Section or this North- 
western symposium. The Supreme 
Court of the United States saw to that 
when it sprung the rapist Mallery on 
June 24, 1957 (Mallory v. United 
States, 354 U.S. 449, 1 L. ed. 2d 1479, 
77 S. Ct. 135). Much to the delight 
of the teaching profession, which earns 
its living discussing controversial de- 
cisions, Mallory blew up a good hurri- 





cane. If one were to name it, it ought 
to be called “Ken Keating”, who along 
with other Congressmen immediately 
introduced a bill-to rid the world of 
the McNabb rule that Mallory reaffirms 
and extends. Thereafter during the hot 
Washington summer of 1957 the bills 
(H.R. 8600, 8521, 8624 and 8596) 
occupied the attention of a Subcom- 
mittee of the Judiciary Committee of 
the House of Representatives consist- 
ing of Edwin E. Willis, Chairman, and 
Congressmen Byron C. Rogers and 
Arthur C. Moore. By the end of July, 
the transcript of the hearings num- 
bered over 400 pages but the First 
Session of the 85th Congress ended 
without a bill’s being reported. 

Along with Fikes, supra, Grobnan 
(Re Grobnan, Docket No. 14, 352 U.S. 
330, 1 L. ed. 2d 376, 77 S. Ct. 510, 
where the Grobnans were made to testi- 
fy without counsel before an Ohio State 
fire marshal), Gold (Gold v. United 
States, Docket No. 137, 352 U.S. 380, 
1 L. ed. 2d 412, 77 S. Ct. 524, where 
conviction was reversed for police 
contact of a juror) and Grunewald 
(Docket Nos. 183, 184 and 186, 353 
U.S. 391, 1 L. ed. 2d 931, 77 S. Ct. 
963, where the conviction of the defend- 
ant Halperin was reversed because, 
when Halperin took the stand in self- 
defense, the United States Attorney 
asked him on cross examination why 
he had refused to answer a series of 
questions before the grand jury to 
which he had pleaded the Fifth Amend- 
ment), Mallory bids fair to become 
the subject of a rash of future law re- 
view articles. Your editor has already 
contributed to the pile (“Comments on 
the Supreme Court’s Treatment of the 
Bill of Rights in the October, 1956, 
Term,” Volume 26, No. 2, Fordham 
Law Review, Autumn Issue, 1957: 
price, one dollar for a single issue; 
address: 302 Broadway, New York 7, 
New York). 
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(Continued from page 136) 


the chief legal officer of an agency 
would have professional supervision 
over his agency’s attorneys. He would 
have jurisdiction over their employ- 
ment, assignment, promotion, separa- 
tion in the course of a reduction in 
force and dismissal. Professional re- 
sponsibility of legal personnel to their 
chief legal officer would be fixed. Law- 
yers would not be responsible to non- 
lawyers for the performance of pro- 
fessional duties. The few exceptions to 
this organizational pattern would be 
legal assistants to agency members and 
heads of agencies, lawyers occupying 
positions on independent review staffs, 
legal personnel otherwise exempt by 
statute, and persons occupy ing attorney 
positions specifically exempt by the 
director. 

On the subject of dismissal, the pro- 
posed legislation provides that during 
the first two years in an attorney posi- 
tion, an attorney shall be subject to 
dismissal by the chief legal officer of 
his agency without any other formality 
than thirty days’ notice. After two 
years of service, an attorney might be 
dismissed only for cause in accordance 
with standards and regulations promul- 
gated by the director. He would receive 
written notice thereof by the chief legal 
officer of his agency with a statement 
of the grounds for the proposed dismis- 
sal and would be given a reasonable 
opportunity to reply. A procedure of 
administrative appeal to the head of 
the agency is specified as well as a pro- 
cedure for appealing to the director. 
The latter procedure is limited to ap- 
peals which claim that the dismissal 
was not in accordance with the direc- 
tor’s standards or regulations. No fur- 
ther appeal is provided for. 

Other provisions of Title III, in gen- 
eral, relate to various aspects of setting 
up a legal career service, cover tech- 
nical considerations with respect to ex- 
isting statutes and regulations, and 
embrace further relevant matters of de- 





tail, e.g., transfer of attorney positions 
from old to new grades with adjust- 
ments in basic compensation rates; in- 
grade promotions and longevity pay 
increases ; employment of attorney- 
trainees; retention of regulations un- 
changed by Title II] affecting persons 
in attorney positions until otherwise 
prescribed by the director; exemption 
of legal career service personnel from 
the Performance Rating Act of 1950, 
as amended; administration by 
of the 
Act of 1944, as amended, with respect 


the 
director Veterans’ Preference 
to legal career service personnel; pre- 
scribed procedure for the Director’s 
enforcement of Title III provisions and 
reguiations thereunder against agency 


of all 


statutes, regulations, orders, standards 


violations; and applicability 


and procedures generally covering 
government employees to persons in 
attorney positions except to the extent 


otherwise provided by Title III. 


Title IV 


Standards for Those 
Representing Others Before 
Administrative Agencies 


The administration of law depends 
on the integrity and ability of those 
who represent causes as well as those 
who decide cases. This is certainly true 
in matters before courts; it is no less 
true in matters before agencies. The 
courts have already seen to it that those 
who practice in courts of law possess 
certain minimum qualifications and 
meet specified standards of conduct. 
The agencies, on the other hand, have 
by and large enforced no effective 
standards of representation and cer- 
tainly no uniform standards. Title IV 
would fill this vacuum, and its program 
for higher standards of representation 
before federal agencies would affect all 
who act in a representative capacity, 
whether lawyer or non-lawyer, a pri- 
vate employee or government employee, 


or anyone else. 





The standards of conduct prescribed 
by Title IV provide that it is improper 
for anyone acting in a representative 
capacity before a federal agency to— 


(a) solicit representation directly or 
indirectly; 

(b) advertise his attainments or 
services in representing others; 

(c)} communicate privately with any 
agency representative with respect to 
the merits or disposition of any con- 
tested proceeding pending before the 
agency without notice to his adversary; 

(d) attempt to sway the judgment 
of any agency representative improper- 
ly, such as by threats, offers of special 
inducements, gifts, or favors; 


(e) engage in indecorous behavior 
in the presence of a presiding officer in 
any agency proceeding; 


(f) commit any act contrary to 
honesty, justice or good morals in the 
course of representing another in any 
agency proceeding; 

(g) violate any trust with respect to 
accounting for or using money or prop- 
erty which has come into his hands in 
the course of representation; and 
finally, 

(h) advocate the overthrow of Unit- 
ed States government by force or 
violence. 


The legislation also lays down gen- 
eral rules as to conflict of interest for 
all representatives. Aside from limited 
exceptions these rules prohibit a gov- 
ernment employee from representing 
any interest other than the govern- 
ment’s. They also prohibit any former 
government employee from represent- 
interests before 
any agency if while employed by the 


ing non-government 


government he had personally and in 
his official capacity gained knowledge, 
passed on or dealt with the subject 
matter of the representation. 
Distinctions among representatives 
affected by the legislation are mainly 
these: the penalty for breaching pre- 
scribed standards of conduct is likely 
to be heavier for a lawyer than a non- 
lawyer and the means of enforcing 
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prescribed standards among lawyers is 
surer ‘han in the case of others. 
Lawyer-representatives before agencies 
would also be subject to canons of 
ethics to be especially laid down for 
them by the United States Court of 
Appeals for the District of Columbia 
Circuit. On the side of non-lawyers, 
there is the specific restriction upon 
their right to represent others, that is, 
in no event may they practice law and 
in particular, they may not represent 
a party to an agency hearing required 
under the Constitution or by statute to 
be determined on a record subject to 
judicial review. 

This essential difference between 
lawyers and non-lawyers is understand- 
able enough. Admission to practice law 
is properly restricted for the good of 
the public to those who have met high 
standards of education and training in 
the law, who have demonstrated sub- 
stantial knowledge of the law by pass- 
ing comprehensive state bar examina- 
tions, and who have produced satis- 
factory evidence of possessing good 
moral character. Relaxation of these 
standards for admitting anyone to 
practice law, as before an agency, can 
only lead to a weakening of the ad- 
ministration of law—a result clearly 
detrimental to the public’s best interest. 

Indeed, the restriction in the pro- 
posed legislation of limiting the prac- 
tice of law to lawyers raises nothing 
new; rather it confirms what courts 
have already decreed and what some 
agencies have recognized in their rules 
or practice. In other terms, the pro- 
posed legislation would make certain 
that for all agencies the professional 
qualifications for practicing law before 
them will be the same as those required 
by the courts. 

The mechanics for enforcing pre- 
scribed standards of conduct for 
lawyer-representatives before agencies 
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provide that every lawyer-representa 
tive file a certificate with the proposed 
new Office of Federal Administrative 
Practice and from time to time amend 
the certificate as may be necessary so 
that at any time while he is acting as 
a representative the certificate will state 
as of that time whether he is a member 
of the Bar of the highest court of any 
state, territory, commonwealth or pos- 
session of the United States, or of the 
District of Columbia, naming such 
court or courts, and whether he is 
under order of any court suspending, 
enjoining, restraining, disbarring or 
otherwise restricting him in the prac- 
tice of law, naming such court or 
courts. 

So long as a lawyer has on file with 
the Office of Federal Administrative 
Practice this sort of certificate indi- 
cating his admission to practice and 
his freedom from any court order re- 
stricting his practice, he is privileged 
to represent others before any of the 
agencies. At the same time, agencies 
which receive written notification of 
his representations are bound to deal 
with him directly. 

Briefly, disciplinary procedures un- 
der Title IV provide that complaints 
against lawyers for improper conduct 
in representing others before any 
agency shall be received by a Federal 
Grievance Committee. This Committee, 
consisting of five lawyers from differ- 
ent judicial circuits appointed by the 
Chief Judge of the United States Court 
of Appeals for the District of Colum- 
bia Circuit, would have the power to 
promulgate its own rules, administer 
oaths or affirmations, issue subpoenas 
for the attendance of witnesses and the 
production of evidence, conduct public 
or non-public hearings and require the 
submission of relevant information 
from any agency. 


Upon receipt of a complaint, the 


committee would make its own investi- 


gation and thereupon would either 
dismiss the complaint or initiate for- 
mal disciplinary proceedings. In the 
latter instance, the charges would be 
served upon the respondent and he 
would have a duty to answer them. In 
a contested case, a preponderance of 
evidence would be required to support 
a finding of misconduct; in case of 
default by the respondent, prima facie 
evidence would be sufficient. At the 
conclusion of the hearing, the Commit- 
tee, if discipline by court is recom- 
mended, would file a report of its find- 
ings of fact, conclusions and recom- 
mendations, together with a certified 
copy of the record of its hearings, with 
the United States District Court of the 
judicial district in which the respondent 
is principally engaged in the practice 
of law. The respondent would be en- 
titled to file exceptions to the report 
and thereafter the court would hear 
and determine the proceedings as in 
the case of a civil non-jury action 
except that no new evidence could be 
adduced although the proceedings 
might be remanded to the committee 
if the respondent by motion satisfies 
the court that there is newly discovered 
relevant evidence. 


Final court action would either (1) 
permanently enjoin the respondent 
from practicing before all agencies or 
(2) indefinitely suspend him from 
practice before all agencies or (3) 
reprimand him or (4) dismiss proceed- 
ings. Orders adverse to the respondent 
could be appealed to the appropriate 
United States Court of Appeals. 

Termination of a court order of 
suspension would not be automatic but 
would have to be effected through 
court action upon a petition made by 
the suspended lawyer following the 
lapse of a minimum amount of time 
as set by the court in its original order 
of suspension. The court would act on 
the petition after receiving the recom- 
mendation of the Grievance Committee 
together with a record of its hearing 
on the attorney’s application for termi- 
nation of his suspension. Throughout 
these proceedings the suspended attor- 
ney would have the burden of showing 
that he has rehabilitated himself and is 
otherwise entitled to have the suspen- 
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sion lifted. Notification of any court 
order of reprimand, suspension or in- 
junction, as well as any termination of 
suspension, would be given to appro- 
priate authority in every jurisdiction 
where the attorney is licensed to prac- 
tice law. 

With respect to non-lawyer repre- 
sentatives, the mechanics for enforcing 
proper conduct would rest entirely with 
the agencies themselves on an agency- 
by-agency basis. Every agency would 
be authorized to reprimand a_ non- 
lawyer representative for conduct 
which the agency itself deems im- 
proper, and further would be author- 
ized to revoke or suspend for such 
period of time as it sees fit the privi- 
lege of representation by such person 
before the agency for improper con- 
duct under Title IV standards. This 
disciplinary power complements the 
authority granted to each agency to 
permit non-lawyer representation to 
the extent that it is not otherwise pre- 
cluded by law, is provided for by gen- 
eral rules, is found to be appropriate 
and desirable and does not involve the 
practice of law. Any agency order 
revoking or suspending a non-lawyer’s 
privilege of representing others before 
it would be reviewable in a trial de 
novo by the appropriate United States 
District Court. 

One last note. Besides setting up 
qualifications and standards of conduct 
for all representatives in agency pro- 
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ceedings, Title IV would also guaran- 
tee to anyone having business before 
an agency the right to be represented 
by another. Under this provision it 
would be improper for an agency to 
insist on dealing directly with a prin- 
cipal if the principal chose to deal with 
the agency through a qualified repre- 
sentative. 

The proposed Federal Administra- 
tive Practice Reorganization Act of 


Enforcement of Federal 
Court Decrees 
(Continued from page 116) 


when the Constitution was prepared 
and adopted, there were in service 
regular federal troops to guard fed- 
eral property and to take care of In- 
dian uprisings—a total of 595 men 
when Washington was inaugurated.!? 
Militia were then, as they are now, 
comprised of state soldiers who have 
grown up in the state atmosphere; and 
they were the ones to whom was 


‘ 


specifically delegated the power “to 
execute the laws of the Union” under 
appropriate acts of Congress. 

The views set forth in The Federal- 
ist, written to persuade adoption of the 


Constitution and frequently described 


by Chief Justice Marshall “as of great 
authority”, are important here. It is 
said in No. 29, ascribed to Hamilton: 


In order to cast an odium upon the 
power of calling forth the militia to 
execute the laws of the Union, it has 
been remarked that there is nowhere 
any provision in the proposed Con- 
stitution for calling out the posse 
comitatus, to assist the magistrate in 
the execution of his duty; whence it 
has been inferred, that military force 
was intended to be his only auxiliary. 
: It would be absurd to 
doubt, that a right to pass all laws 
necessary and proper to execute its 
declared powers would include that of 
requiring the assistance of the citizens 
to the officers who may be intrusted 
with the execution of those laws. . 

It being therefore evident that the 
supposition of a want of power to 
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1957 severely challenges the status quo. 
It is expected to meet with strong op- 
position. The success of the legislation 
depends upon the amount, the quality 
and the timeliness of support which it 
receives from members of the Bar. 


require the aid of the posse comitatus 
is entirely destitute of color, it will 
follow, that the conclusion which has 
been drawn from it, in its application 
to the authority of the federal govern- 
ment over the militia, is as uncandid 
as it is illogical. What reason could 
there be to infer, that force was in- 
tended to be the sole instrument of 
authority, merely because there is a 
power to make use of it when neces- 
sary? . 

There is something so far-fetched 
and so extravagant in the idea of 
danger to liberty from the militia, that 
one is at a loss whether to treat it with 
gravity or with raillery; whether to 
consider it was a mere trial of skill, 
like the paradoxes of rhetoricians; as 
a disingenuous artifice to instii preju- 
dices at any price; or as the serious 





12. Encyclopaedia Brittanica (1956 Edition), 
page 760. 
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offspring of political fanaticism. Where, 
in the name of common-sense, are our 
fears to end if we may not trust our 
sons, our brothers, our neighbors, our 
fellow-citizens? What shadow of dan- 
ger can there be from men who are 
daily mingling with the rest of their 
countrymen, and who participate with 
them in the same feelings, sentiments, 
habits, and interests? What reasonable 
cause of apprehension can be inferred 
from a power in the Union to pre- 
scribe regulations for the militia, and 
to command its services when neces- 
sary, while the particular States are to 
have the sole and exclusive appoint- 
ment of the officers? 


The “laws of the union” to be ex- 
ecuted by the militia are, of course, 
the same “laws” that the President is 
faithfully to execute under Article II, 
namely, Acts of Congress, as the court 
has held in many cases, the latest being 
the famous Steel Seizure Cases. 


And it should be emphasized again 
that the President can only use force 
to execute the laws of the union in the 
manner and to the extent authorized by 
Congress. He has no power to use force 
except as authorized by Congress. The 
Founding Fathers saw to that. 

The point that 
employs the phrase “a law of the 
United States”, or “laws of the Union”, 
it intends the phrase to be understood 
and applied in the customary sense— 
as synonymous with “acts of Congress” 


when Congress 


—is demonstrated dramatically by the 
affair called Jn re Neagle. 

The case, reported at 135 U. S. 1, 
turned in part upon a provision of 
Section 753, Revised Statutes, now set 
forth, as amended, at 28 U.S.C. Section 
2241. In its original language, the 
provision was that “The writ of habeas 
corpus [within the jurisdiction of 
federal courts} shall in no case extend 
to a prisoner ... unless... he is... 
in custody for an act done or omitted 
in pursuance of a law of the United 
States .. .” (italics added). 

One question was this: If we assume 
that there is no act of Congress author- 
izing a U.S. marshal to act as body- 
guard for a Supreme Court Justice, 
and if a marshal acting under an 
order 


executive requiring him to 


protect a certain justice kills an 
allegedly unarmed assailant who has 


sworn vengeance against that justice, 
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can the marshal be tried for homicide 
in the state courts? 

Actually, the Court held that the 
marshal was indeed authorized by an 
act of Congress. Said the Court: “But 
there is positive law investing the 
marshals and their deputies with 
powers which not only justify what 
Marshal Neagle did in this matter, but 
which imposed it upon him as a duty. 
[See] chapter fourteen of the Revised 
Statutes of the United States .. . 
section 788 .. .”. 

Nevertheless, the Court addressed 
itself to the hypothetical question—and 
hence delivered itself of this sweeping 
dictum: 


It is urged, however, that there exists 
no statute authorizing any such pro- 
tection as that which Neagle was in- 
structed to give Judge Field in the 
present case. .. . In the view we take 
of the Constitution of the United States, 
any obligation fairly and properly in- 
ferrible from that instrument, or any 
duty of the marshal to be derived from 
the general scope of his duties under 
the laws of the United States, is “a 
law” within this phrase. 


But Congress thereafter overruled 
this dictum by amending the provision 
to read: “The writ of habeas corpus 
shall not extend to a prisoner unless 
... he is in custody for an act done or 
omitted in pursuance of an Act of 
(italics added). Here, 
then, we have high proof as to what 


Congress . . .” 


Congress meant and means by the 
words “a law of the United States” or 
“laws of the Union”. 

In addition to giving this dictum, the 
Court also asked a question: 

Since the marshal had acted under 
an executive order, the Court said: 


The Constitution, Section 3, Article 2, 
declares that the President “shall take 
care that the laws be faithfully ex- 
ecuted”. . . . Is this duty limited to 
the enforcement of acts of Congress or 
of treaties of the United States accord- 
ing to their express terms, or does it 
include the rights, duties and obliga- 
tions growing out of the Constitution 
itself, our international relations, and 
all the protection implied by the nature 
of the government under the Con- 
titution? [The italics are in the 
original. | 


This question—despite its question- 


begging form—was answered emphati- 


cally by the Supreme Court itself, in 
the Steel Seizure Cases. Youngstown 
Sheet and Tube Co. v. Sawyer, 343 
U.S. 579 (1952). The President has 
no “inherent powers”. And the point 
that any positive implications of the 
question asked in the Neagle case were 
thereby rejected was underscored by 
the dissenting opinion. See pages 687, 
692, 702. 

In our present situation we have, in 
addition, a clear expression of con- 
gressional intent in 1957 that without 
affecting his powers to execute the 
United States”, the 
President should have no power in 


“laws of the 


respect of federal court decrees, 


Are Decisions “‘Laws’’? 
A Persuasive Answer 


But if the view is suggested that, 
(1) a district court decree is a “law of 
the United States” within the meaning 
of Sections 332 and 333 of Title 10, 
or (2) that a Supreme Court decision 
is a “law of the United States”, or (3) 
that the Fourteenth Amendment as 
construed by the Supreme Court in the 
Brown case in 1954, and implemented 
by the district court, is one of the 
“laws of the United States” the answers 
are adequate and persuasive. 


First. Neither Supreme Court de- 


‘cisions nor district court decrees are, 


in the constitutional and statutory 
sense “laws of the United States”. A 
Supreme Court ruling is merely bind- 
ing on the parties to that case, and be- 
comes a precedent to be followed or 
not, as the court may choose, in the 
next case involving like issues between 
other parties. 

Article VI, Section 2, speaks of the 
Constitution, and all “laws of the Unit- 
ed States” made in pursuance thereof, 
and treaties made under the authority 
of the United States, as the supreme 
law of the land. Court decisions are 
not mentioned. Courts merely have the 
power to declare what legal obligation 
is applicable in a particular case be- 
tween the parties to that case, not to 
make “laws of the United States”, 
which is the sole prerogative of Con- 
gress. Chief Justice Marshall in 
Marbury v. Madison, 1 Cranch 137 
(1803). 








dec: 
to ¢ 
or { 
cise 
case 
“op 
the 
or | 
exp 
dec 
bas 
put 
doe 
dec 
ing 

. 
for 
Car 
casi 


tob 


ati- 


wn 
343 
has 
int 
the 
ere 

by 


yo 


dis 


in 
on- 
out 
the 
the 

in 


ing 
10, 
ion 


3) 


the 
ted 
the 


ers 


nd- 
be- 

or 
the 
pen 








A court decision merely decides; it 
decides a dispute between the parties 
to a case or controversy as to the law 
or facts, or both, depending on the pre- 
cise issues between the parties in that 
case. A written opinion is just an 
“opinion” and nothing more. It is, as 
the dictionary says, “the notion, idea, 
or view” that the court entertains and 
expresses as a basis for a judgment or 
decree. The final judgment or decree, 
based upon the opinion, ends the dis- 
pute between the parties. The ruling 


does not “make” law but merely 
declares or interprets what law is bind- 
ing in the particular dispute. 

As said by the Court of Appeals 
for the Fifth Circuit 
Cameron, Circuit Judge), 
case (Indiviglio v. United States, Oc- 
tober 31, 1957): 


(opinion by 
in a recent 


The decision in Jencks [decided by 
the United States Supreme Court 
June 3, 1957], within the limits of the 
points actually decided, is the law of 
that case. But it is not the law of this 
case—nor the “law of the land.” 


The principle is clearly spelled out 
in the recent book by the late Mr. 
Justice Jackson:'* 


But perhaps the most significant and 
least comprehended limitation upon 
the judicial power is that this power 
extends only to cases and controversies. 
. . « The result of the limitation is 
that the Court’s only power is to de- 
cide lawsuits between adversary liti- 
gants.. . . Also, as an appellate court, 
it properly can act only on the state of 
facts revealed by the record made in 
the court below, supplemented some- 
times by general information of which 
it may take judicial notice. 

. And when it is all over, judicial 
decree, however broadly worded, actu- 
ally binds, in most instances, only the 
parties to the case. As to others, it is 
merely a weather vane showing which 
way the judicial wind is blowing—a 
precedent that the Court in a similar 
case is likely to follow. Its real weight 
in subsequent cases, however, will de- 
pend on many factors, such as the 
quality of the prevailing opinion, the 
strength of any dissent, the acceptance 
or criticism by the profession, and the 
experience in application of the rule. 


To emphasize this aspect, the de- 
cisions of the Supreme Court in the 
Brown case and Bolling case in 1954'4 
could operate lawfully only as directions 


to the district courts below in those 
cases. The Supreme Court has no 
power to issue directions to district 
judges generally in cases not before it. 
In new segregation cases, the district 
judges follow the precedent of the 
Brown case of 1954, instead of the con- 
trary Gong Lum case!” of 1927 specifi- 
cally upholding segregated schools in 
the State of Mississippi under the Four- 
teenth Amendment, presumably be- 
cause of the likelihood that if they do 
not, the Supreme Court as now con- 
stituted will reverse and order them to 
proceed accordingly. 

Courts often refer to Supreme Court 
decisions as binding precedents, which 
only means, however, that if a similar 
case comes along, then, in the orderly 
administration of justice, a lower court 
judge at least follows the higher court 
decision, leaving it to the higher court 
to change its earlier ruling, if need be. 
It is a rare lower court judge, indeed, 
who undertakes to correct a higher 
court, no matter how strongly he may 
disagree. 

Whatever their effect, volatile or 
otherwise, as precedents in future cases 
between other parties, Supreme Court 
“laws of the United 
in the constitutional or statu- 


decisions are not 
States” 
tory sense. That is, they are not statutes 
and cannot have the effect of statutes. 

It is, of course, well known that 


President Andrew Jackson, who had 
been a judge of the Supreme Court of 
Tennessee, did not think that a Su- 
pre-ne Court decision was a “law of the 
United States” that he was bound faith- 
fully to execute. When he was advised 
of the Supreme Court’s decision in 
Worcester v. Georgia, 6 Peters 515 
(1832), he said, “John Marshall wrote 
it; let him enforce it”. 

Moreover, and obviously, a United 
States district court decree cannot 
properly be held to be a “law of the 
United States”. Such a decree is bind- 
ing only on the parties, is a precedent 
only within the district and not bind- 
ing on a federal judge who disagrees. 

Cognizance should probably be taken 
here of the revolutionary ruling in Erie 
Railroad Co. v. Tompkins, 304 U.S. 64 
(1938), in which the majority of the 
Court, without the question’s being 
suggested or argued by counsel, and 
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after refusing the request of the minor- 
ity that the case be assigned for re-ar- 
gument, overruled the great century-old 
decision written by Mr. Justice Story 
in Swift v. Tyson, 16 Pet. 1 (1842), 
and the dozens of decisions following 

This was done notwithstanding the 
fact that Swift v. Tyson had been ac- 
cepted by Congress in the Revised Sta- 
tutes of 1873 as the correct exposition 
of the Judiciary Act—a point which 
Mr. Justice Brandeis and the majority 
in Tompkins, in their precipitous haste, 
completely overlooked.!® The majority 
of the Court construed the words “laws 
of the several states” as including state 
judicial decisions as well as statutes, 
contrary to Story’s view, frequently 
followed by the Supreme Court and 
accepted by Congress, that the word 
“statutes”. The 
majority in Tompkins purported to rest 
its holding on a law review article 
written by Mr. Charles Warren. Mr. 
Warren’s 


“laws” meant only 


ex parte researches and con- 
clusions were, immediately after Tomp- 
kins, flatly challenged.'7 The word 
“law”, in its singular or plural form, 
appears in the Federal Constitution and 
its amendments many times, and except 
in certain instances (small in number) 
where the word is used in reference to 
the jurisprudence of the states, and of 
the law of nations, or where it is mere- 
ly a term of description—such as 
“courts of law”, “cases in law and 
equity”—the word is used in the mean- 
ing of “statutes” enacted 
by Congress.'* The Tompkins decision 
is demonstrably erroneous, has created 


“statute” or 


more probleme than it has solved, has 





~ 43. ‘The "Supreme Court in the American 
System, Harvard University Press, 1955. 

14. 347 U.S. 482, 497; 349 U.S. 294. 

15. 275 U.S. 78; see comment 42 A.B.A.J. 
808 (September, i956), showing that (1) the 
oT of equal protection per se, and (2) 

‘separate and equal” question were 
squarely raised in the record of Gong Lum 
and squarely decided, notwithstanding Chief 
Justice Warren's brief observation in the 
Brown case that “the validity of the doctrine 
itself (separate but equal) was not challenged.” 

16. For a critique of the egregious error in 
Tompkins, see Simkins, Feperat Pracricsz, 
Third Edition, Section 1134, and especially 
footnote 5 on page 882; Thomas a Powel 
14 Wasmincton Law Review 99, 116. 

17. Alfred J. Schweppe, What Has Hap- 
pened to Federal Jurisprudence, 24 A.B.A.J 
=~ 425 (June, 1938). 

Lamar, J., dissenting in In re Neagle, 
135° US. 1, 92-93 (1890). 
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retarded the desirable trend toward 
common-law uniformity, in which the 
federal courts were wielding a strong 
influence, and has rendered diversity 
of citizenship jurisdiction in the fed- 
eral courts a largely useless burden.” 
The interpretation in Tompkins of the 
word “law” as including state court 
decisions as well as state statutes is not 
only wrong but, in the writer’s opinion, 
inexcusable. It represents a case of 
crass violation of decisional precepts 
that the majority had often laid down 

apparently for others.*° In any event, 
the Tompkins decision is inapplicable 
here, where the context and the Su- 
preme Court’s decisions determine in- 
disputably that the “laws” which the 
President under the Constitution is 
faithfully to execute are not court 
decisions (which are not “laws of the 
United States”) nor the Constitution 
itself unimplemented by legislation, but 
“acts of Congress” 


Second. The executive power con- 
ferred on the President in Article II to 
execute the laws, as ruled by the Su- 
preme Court in the Steel Seizure Cases 
and in other cases, is not self-executing 
and requires congressional legislation 
in any case, and even more specifically 
in the case of “calling forth the militia 
to execute the laws of the Union” and 
government and regulation of the 
Armed Forces. According to the Con- 
stitution, the President cannot use the 
militia to execute the laws of the union 
except as authorized by Congress. Be- 
cause Congress was invested with the 
sole power to determine the use of 
force to execute the laws of the United 
States, in the silence of Congress, the 
President would have no such power. 
In consideration of the problems of 
executing domestic civil or criminal 
laws we are not in any commander-in- 
chief area, which relates solely to 
“military duties”, as previously pointed 
out. In any event, Article II does not 
confer presidential power in the face 
of an unequivocal expression of con- 
gressional intent in 1957, by repeal of 
Section 1989 of the Revised Statutes of 
1873, that the President should have no 
power to employ “the land and naval 
forces of the United States, or of the 
militia . . . to aid in the execution of 
judicial process” in civil rights cases. 
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tice Jackson in the Steel Seizure Cases, 


343 U.S. 579, 637: 


When the President takes measures in- 
compatible with the expressed or im- 
plied will of Congress, his power is at 
its lowest ebb for then he can rely only 
upon his own constitutional powers 
minus any constitutional powers of 
Congress over the matter. 


The intent of Congress in 1957 was 
not left to implication. 

In the current discussion of the prob- 
lem of the presidential use of troops at 
Little Rock, reference has been made 


.by some persons, including the Presi- 


dent,*! to Section 15 of the Act of June 
18, 1878 (20 Stat. 152; repealed 
1956 as Section 15 of Title 10 and re- 
enacted in the same bill as Section 
1385 of Title 18, the Criminal Code) 
which reads as follows: 


Whoever, except in cases and under 
circumstances expressly authorized by 
the Constitution or Act of Congress, 
wilfully uses any part of the Army or 
Air Force as a posse comitatus or other- 
wise, to execute the laws, shall be fined 
not more than $10,000 or imprisoned 
more than two years, or both. 


This statute, which not until 1956 
included the Air Force, was first passed 
in 1878 by a Democratic Congress to 
prevent Republican President Hayes 
from using troops to enforce election 
laws in the South either directly or 
through the United States Marshal. 
The law was doubtless enacted in part 
also to overcome a view maintained in 
an opinion of Attorney General Caleb 
Cushing, 6 Op. Atty. Gen. 466 (1854), 
to the effect that United States mar- 


19. See Reed Schwartz, THe Supreme 
Court. (Ronald Press, 1957) pages 152-60, 164, 


20. See Thomas Reed Powell, footnote 14. 

21. President’s press conference, September 
11, 1956. The President said: “I believe it is 
called a posse comitatus act. That is the 
thing that keeps the federal government from 
just going around where it pleases to carry 
out police duties.” 

22. Richardson, MeEssaces AND PAPERS OF 
THE PRESIDENTS 526. 

23. ee ep this view, the Attorney 
General in 16 Atty. Gen 162 (1878) and 19 
Op. Atty. Gen $ 0 (1890), the latter following 
the former, expressed the opinion that the Act 
of 1878 (now Section 1385 of Title 18), which 
expressly recognizes any exceptions made by 
Congress, therefore had excepted Sections 5298 
and 5299 of the Revised Statutes of 1873, which 
are now Sections 332 and 333 of Title 10, under 
which the President purported to act at Little 
Rock. These opinions of the Attorney General 
hold, in substance, that the U. S. Marshal can- 
not use troops as a posse comitatus, but that the 
President himself can act under Sections 5298 
and 5299. Of these opinions of the Attorney 
General it _ be observed that if the bill was 
passed for e purpose advocated by its 
sponsors, m4 to prohibit the President's 





Pertinent are the words of Mr. Jus- 


shals, could use, as a posse comitatus, 
not only bystanders and citizens in the 
community, but the federal armed 
forces within their precincts. 

When this measure was passed 
1878, it was hailed by its proponents 
as a great victory in the struggle for a 
“government of laws”. One spokesman 
said: 


We have this day secured to the 
people of this country the same great 
protection against a standing army 
which cost a struggle of two hundred 
years for the Commons of England to 
secure for the British people.2 


It was thought by its sponsors that 
henceforth the power “to execute the 
laws” by military force no longer 
existed in the President, and that the 
laws were to be enforced solely by the 
U. S. Marshal, with a posse comitatus, 
if necessary, not including troops.?* 


A recent vigorous comment on this 
statute is that of Mr. Justice Jackson 
concurring in the Steel Seizure Cases, 


343 U.S. 579, 644-5: 


It was also left to Congress to “pro- 
vide for calling forth the militia to 
execute the laws of the union, suppress 
insurrections and repel invasions. . . .” 
Such a limitation on the command 
power, written at a time when the 
militia rather than the standing army 
was contemplated as the military 
weapon of the Republic, underscores 
the Constitution’s policy that Congress, 
not the executive, should control 
utilization of the war power as an 
instrument of domestic policy. Con- 
gress, fulfilling that function, has 
authorized the President to use the 
army to enforce certain civil rights 

cermin on page 192) 


use of troops in domestic affairs unless ex- 
pressly authorized by Congress, the express 
authorization referred to must have been in- 
tended to mean subsequent, and not past legis- 
lation, the 1878 act operating in that respect 
prospectively. Actually the exception in the 
Act of 1878 of authorization in the Constitution 
must also have been intended to be prospective 
the Attorney General to the contrary notwith- 
standing, because the Constitution did not then, 
nor does it now, authorize the President to use 
force to execute the law in domestic affairs, 
but only empowers Congress “to provide for 
calling forth the militia to execute the laws of 
the union”. If the Act of 1878 is construed, as 
it was by ‘the Attorney General in the two 
opinions referred to, to ewig the earlier pro- 
visions of Sections 5298 and 5299, then Congress 
in passing the Act of 1878 did a useless thing 
so far as concerns restricting the President's 
use of troops to execute the laws. 

Mr. Justice Jackson's statement quoted in the 
main text above is by far the most authoritative 
interpretation given to the posse comitatus act. 
Opinions of the Attorney General are not 
adjudications, and because they are not based 
on adversary briefs and arguments, have re- 
latively little weight and are often partisan to 
support an executive desire. Unlike judicial 
opinions, they can be discounted in legal debate. 
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RATES 20 cents per word for each insertion; 
minimum charge of $2.00 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
illow two extra words for box number. 
{ddress all replies to blind ads in care of 
AMERICAN Bar Association JourNat, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. CLARK BoaRDMAN 
Co., Lrp., 11 Park Place, New York City 


THE HAND OF HAUPTMANN,” STORY 

of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus 
trations. Price $5.00. J. V. Harinc a J. H. 
HarRinG, 15 Park Row, New York 38, N Y 


FOR A PROMPT CASH OFFER ON LAW 
books, write The Michie Company, Charlottes- 
ville, Virginia. 





LAW BOOKS BOUGHT, SOLD, EX. 
changed. Free Catalogue. Irvinc Kotus, 516% 
Main St., Vancouver, Washington 


WHEN YOU HAVE A DOCUMENT PROB- 
lem of any kind send for “Questioned Docu- 
ments, Second Edition.” 736 pages, 340 Illustra- 
tions, $12.50 delivered. Also “The Problem of 
Proof’, 539 pages, $10.50 delivered. Atperr S. 
Osporn, 233 Broadway, New York 7, N. Y 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecirt SkipwitnH, 
108 East Fourth Street, Los Angeles 13, California. 





WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationat Law 
Liprary APPRAISAL Association, 538 South Dear- 
born St., Chicago 5, Illinois. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either ome book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
posit--Immediate Service —Write Nationa, Law 
Book Company, 1110 13th St., N. W. Washington, 
D. C. 





THOMAS LAW BOOK COMPANY PUBLISH 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 


LAW LIBRARIES OR LESSER COLLEC- 
tions of esteemed used law books purchased. 
ur 64-page printed catalog free on request lists 

some used law books we have for sale, also indi- 

cates the type of materials we will purchase. 

Crattor’s Boox Store, Baton Rouge 2, Louisiana. 


LAW BOOKS WE CAN SUPPLY THE 

following sets at this time: U.S. Attorney 
General Opinions, complete sets of odd volumes 
Decisions of the Commissioner of patents, complete 
sets or odd volumes, American Law Reports 
complete including Digest. ALSO, the following 
complete Law Reviews: Notre Dame Lawyers, 
Marquette Law Review, Yale Law _ Journal, 
Harvard Law Review. Also all Law Reviews and 
Periodicals published in the U.S.A. Write us for 
your every law book need. DENNIS & CO., INC., 
251 Main St., Buffalo 3, New York 





FOR SALE 





PACIFIC REPORTER, FIRST AND SECOND 

Series; and Oklahoma and Pacific Digest; both 
sets complete, excellent condition, $1,200.00. Box 
8F-6. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Over 30 years 
with Post Office Department. Qualified in all 
courts. Completely equipped laboratory for han 
dling all types of document problems. Member 
American Academy of Forensic Sciences. Listed 
in Martindale-Hubbell Law Directory. 





RICHARD BOWEN, DETROIT, MICH. 26 
years’ experience. Photographic and laboratory 
equipment. 10023 Hubbell Ave. VErmont 7-6454. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 


E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents 
Completely equipped laboratory. Photographic ex 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF QUESTIONED 

handwriting, typewriting and inks. Qualified ex 
pert, 15 years experience. 810 E. & C. Building, 
Denver, Colorado. Phone: AComa 2-2360 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, alter- 
ations, etc. Portable laboratory equipment. Re- 
ports. Exhibits. Experienced, qualified witness, 
Member ASQDE. 1830 Exchange Bldg., JAckson 
§-1711. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash 
ington 





M. A. NERNBERG, EXAMINER OF DIS 

puted Documents. Thirty years’ experience. For 
merly specially employed by the United States 
Government as handwriting expert in cases in 
volving handwriting. 3219 Grant Building, Pitts 
burgh, Pa. Phone ATlantic 1-1911 





WM. H. QUAKENBUSH—30 YEARS’ EXPE 

rience in the disputed document field. Qualified 
n all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
tox 424, Lawrence, Kansas 





KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations 


CHARLES C. SCOTT, KANSAS CITY, MO 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera 
tions detected. Faded and obliterated writing de 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, Victor 
2-8540 





DR. WILMER SOUDER, CONSULTANT. RE 

ports. Exhibits. Testimony. 30 years’ experience 
in State and Federal Courts while a career mem 
ber Scientific Staff, National Bureau of Standards 
3503 Morrison St., N. W., Washington 15, D. C 
Phone: WOodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand 
writing, typewriting and other document problems 
considered Photographic laboratory maintained 
Nation-wide qualification. Member ASQDE. 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394 





HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents, 40 
years’ experience. Charter member ASQDE, 
George B. Walter, Linton Godown, Associates 
Phone: CEntral 6-5186, 100 North LaSalle Street, 
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LAWYERS WANTED 





OPENING AS SPECIALIST—TAX LAW AND 

estate planning with a leading law firm in mid 
western city of 60,000—-commercial center for large 
and prosperous agricultural region. Liberal com 
pensation, with good service leading to entry into 
firm. Qualifications: excellent character; sound 
training; helpful experience; pleasing personality ; 
aptitude for draftsmanship in concise, lucid expres 
sion; adaptability; good health and good habits. 
Box No. 8F-1 





LAW CLERK TO FEDERAL JUDGE. MAN 

or woman. Excellent scholastic record with serv 
ice on law review. Preference given to applicant 
having experience with outstanding firm. Top salary 
and pleasant working conditions. Position open on 
July 1 Reply in detail. Confidence respected. 
Box 8F-8 


February, 1958 + Vol. 44 191 














MISCELLANEOUS 





VALUATION OF CLOSE 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(PRinceton 1-4200) 


CORPORATION 





JANYE GARLINGTON PRUITT, 892 NA- 

tional Press Building, Washington 4, D. C. Au 
thor, Historian, family lines, Member D.A.R., 
A.A.U.W. 


DESIRES OPPORTUNITY TO SPECIALIZE, 

married, 32, Harvard Law School, four years 
general practice with D. C. law firm; will relocate. 
Box 8F-5. 





ADMINISTRATIVE LAW — GOVERNMENT 

HEARING Examiner interested in returning to 
private practice in Washington, D. C. area. Member 
of Virginia Bar. Experienced in transportation law, 
also real estate and tort cases in private practice. 
Box 8F-7. 





LAWYER, 30, MISSOURI, FEDERAL BARS; 
Civil Engineering Degree; Engineering, legal 
experience ; corporate/law firm position. 


Box 8F-9. 
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POSITIONS WANTED 





ATTORNEY-CPA—B.A., L.L.B. AGE 30. Single. 

Diversified experience in each field. Desires asso- 
ciation with tax department of firm or corporation. 
Baltimore, Washington, D.C. area preferred. Would 
consider N.Y. Box 8F-2., 


ATTORNEY, 39, LAW REVIEW, INTERNAL 
Revenue and Tax Division (Justice) experience. 
Desires law firm association. Box 8F-3. 











LABOR LAW ATTORNEY DESIRES POSI- 

TION with law firm or company that has need 
for qualified man in field of labor law and labor 
relations. Prefer Midwest. Extensive experience 
representing management in more than sixty union 
contract negotiations, arbitrations and NLRB cases. 
Age 33. Presently earning in $11,000.00 year area. 
Searching for position with more responsibility and 
earnings. Box 8F-4. 


ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 

The best of their kind—satisfaction guaranteed 
Catalog J sent on request. BentLtey & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y 
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SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 





Enforcement of 

Federal Court Decrees 

(Continued from page 190) 
[citing the statute since repealed.| On 
the other hand, Congress has _for- 
bidden him to use the army for the 
purpose of executing general laws 
except when expressly authorized by 
the Constitution or by act of Con- 
gress [citing the posse comitatus act]. 


Sections 5298 and 5299 of the 
Revised Statutes and the Act of 1878 
were all re-enacted in the recodification 
act of 1956. So it must today be ack- 
nowledged that Sections 332 and 333 
of Title 10 are now express exceptions 
created by Congress simultaneously 
1385 
of Title 18. Hence, whatever might 


with the enactment of Section 


have been the proper legal meaning 
of the 1878 statute prior to 1956.74 
we now appear to be remitted only 
to the question of the correct con- 
struction of Sections 332 and 333 of 
Title 10, which, as of 1956, are express 
exceptions to the posse comitatus act. 
The construction of these sections has 
been discussed above. 

Even without the aid, however, of 
Section 1385 of Title 10 (the posse 
comitatus act just referred to), as the 
the 
conclusion that military force cannot 


author sees it, we end up with 
be used by the President either (1) to 


enforce federal court decrees because 


192 American Bar Association Journal 





TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAILABLE 
for consultation and court testimony. Box 


6JL-2. 





CONSULTING BIOLOGISTS POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, PhD., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 


Analyst Reconstruction, Consultation, Expert 
testimony Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 


Box 7S-1. 





CHEMIST 


25 years’ 


AND CHEMICAL ENGINEER 
experience petroleum, gas, petro 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13 
Texas, Dlamond 2-5456. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—-Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





the only specific statute was repealed in 
1957, or (2) to execute the “laws” be- 
cause court decrees are not “laws of 
the United States”. 


Clearly, however, the United States 
Marshal has the power and duty to ex- 
ecute federal court decrees with the as- 
sistance, if need be, of a posse comi- 
tatus, not including military forces. 

If it should be suggested that the 
President has taken an oath under Ar- 
ticle II, Section 1 that he will “to the 
best of my ability, preserve, protect 
and defend the Constitution of the 
United States”, the answer is that the 
President’s oath, far from being a 
grant of power, is a restraint on it. Its 
prototype, the oath of English mon- 
archs since William and Mary, was to 
obtain a commitment that the hard- 
won rights and liberties of the English 
people would be preserved, protected 
and defended and not trampled under 
foot. (See annotation, Constitution of 
the United States, Revised and An- 
notated, Government Printing Office, 
1952, page 389). Thus the President’s 


oath was primarily required to prevent 
him from overthrowing the Constitu- 
tion and setting up a military dictator- 
ship or monarchy. That is the restraint 
that concerned the Founding Fathers. 
The Federalist, No. 26. 

Hence, whatever excursion is taken 
through the Constitution and the ap- 
plicable statutes, one ends with the 
conclusion that, as of now, the Pres- 
‘ident has no lawful power to use mili- 
tary force to carry out federal court 
decrees rendered under Article III of 
the Constitution. In this writer’s opin- 
ion, it would require either (1) an act 
of Congress to invest him with such 
power, since none now exists, and was 
clearly intended as of September 9, 
1957, not to exist, or (2) the-reversal 
by the Supreme Court of the Steel Seiz- 
ure, Quirin, and other cases on the ex- 
tent of the executive power and the 
President’s duty to take care that the 
laws be faithfully executed, and of hun- 
dreds of decisions concerning the ex- 
clusive power of Congress over the low- 
er federal courts.*° 





24. See footnote 23. 

25. Before completing this article, the writer 
carefully considered the comments made in 56 
MIcH . Rev. 249-270 (December, 1957), 
written in support of the President's power to 
use troops at Little Rock. The argument con- 
cludes that “‘as a practical matter the court 
could not reasonably afford” not to sustain the 
President’s use of troops to enforce federal 
court orders. This, of course, is hardly a legal 
argument, unless one agrees that the Court 
should legislate in defiance of Congress. Nothing 
containe in the article has altered this 


writer's conclusions. The writer has also read 
the Government's brief for appellees in Jackson 
v. Kuhn, (No. 15899) pending in the Eighth 
Circuit. In that case the plaintiff seeks to test 
the legality of the use of troops at Little Rock. 
Without commenting on the jurisdictional ob- 
jections raised by the Government, the argu- 
ments made on the merits have been in many 
phases rejected by the Court in the Steel Seiz- 
ure Cases, and in other respects, in Re Neagle 
Erie Railroad v. Tompkins, and statutory con- 
struction, are answered by the writer of this 
article above. 
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